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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1987 (7 U.S. C. 1946, ed. 601 et seg.) , the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 et seg.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seg.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


CONSENT DISMISSAL 


In re QUEENSBORO FARM PrRopuctTs, INC. AMA Docket No. 27- 
106. Decided June 28, 1953. Mr. Harry Polikoff, New York, New 
York, for petitioner. Mr. Julius C. Krause, for Production and 
Marketing Administration. Mr. Earl J. Smith and Mr. John Curry, 
Hearing Examiners. Decision by Thomas J. Flavin, Judicial Offt- 


cer. 


(No. 3541) 


In re INSPECTION AND GRADING OF WHEAT AT FORT WORTH, TEXAS. 
GSA Docket No. 65. Decided June 17, 1953. 


Improper Loading of Cars—Violation of Act— 
Publication of Findings 


Loading of cars of wheat delivered for shipment from the Continental Grain 
Company’s elevator and tendered for inspection in such manner that the 
usual probing and inspection would not disclose inferior wheat in the 
bottom of the cars, with the result that Federal inspection did not reveal 
such inferior wheat, held to constitute a violation of the act, and the 
findings should be published. 

Mr. R. C. Mill for Grain Branch, Production and Marketing Administration. 
Mr. Julius Mayer, of Chicago, Illinois, and Messrs. Sam Strader, E. L. 
Diamond, and Arthur Goughnour, of Fort Worth, Texas, for Continental 
Grain Company. Mr. M. W. Huston, of Fort Worth, Texas, for Goodwin 
Coopering Inspection Bureau. Messrs. J. C. Thompson and G. T. Young- 
blood, Jr., of Fort Worth, Texas, pro se. Mr. Fred G. Smith, Presiding 


Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the United States Grain Standards 
Act (7 U.S.C. 71-87), to determine the cause of alleged incorrect 
grading of wheat. The proceeding was instituted by certain let- 
ters issued on December 22, 1952, by the Director of the Grain 
Branch, Production and Marketing Administration, United States 
Department of Agriculture, as the complainant. Such letters were 
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addressed to and served upon the Continental Grain Company, 
Fort Worth, Texas, the shipper of the grain; Messrs. J. C. Thomp- 
son and G. T. Youngblood, Jr., inspectors licensed under the act to 
inspect and grade wheat and other grains whose licenses are 
posted at Fort Worth, Texas; Mr. Arthur Goughnour, superintend- 
ent of the elevator operated by the Continental Grain Company in 
Fort Worth; and the Goodwin Coopering Inspection Bureau, which 
had records of the weighing and coopering of the four railroad 
cars of grain involved in this proceeding. 

It was alleged in the letters that on or about November 18, 
1952, the Continental Grain Company, Fort Worth, Texas, de- 
livered for shipment, apparently in foreign commerce, certain 
wheat in four cars from its elevator in Fort Worth and tendered 
the same for official inspection by Federally-licensed inspectors 
at Fort Worth; that the wheat in the said four cars was inspected 
and graded at Fort Worth by inspectors licensed under the United 
States Grain Standards Act and was certified by them, in the first 
instance, to conform to grade No. 1 Hard Winter wheat in accord- 
ance with the official grain standards of the United States; that 
the grades certified were incorrect; that a preliminary investiga- 
tion indicated that the wheat was unevenly loaded, with an in- 
ferior grade or quality in the bottom part of each car underneath 
other wheat of a higher grade, in such a way that the licensed 
inspectors did not obtain a sample representing all of the grain 
contained in each carlot when proceeding to the determination 
of the grade. 

Pursuant to a notice contained in such letters, a hearing was 
held in Fort Worth, Texas, on January 14, 1953, to determine 
the cause of the alleged incorrect grading. The licensed inspectors 
and representatives of the other interested parties named above 
appeared at the hearing. Oral testimony was introduced and cer- 
tain documentary evidence was made a part of the record. Pro- 
posed findings of fact, conclusions, and order were served upon 
the parties in tentative form to permit them to file exceptions 
thereto. 

The Continental Grain Company filed exceptions to the pro- 
posed findings of fact, conclusions and order. The exceptions con- 
tend that these proposals contained the inference that the Com- 
pany intentionally loaded the cars with inferior wheat at the bot- 
tom. The Company requested findings, based upon testimony of its 
elevator superintendent, to the effect that the elevator’s garner 
had been used to turn sample grade wheat and oats on the after- 
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noon before the loading of the cars, that the garner was not 
cleaned before the cars were loaded, and that the partial clogging 
of the garner with off-grade materials was the cause of the uneven 
loading of the cars. 


FINDINGS OF FACT 


1. The Continental Grain Company is a corporation organized 
under the laws of the State of Delaware and, among other plants, 
operates a grain elevator in Fort Worth, Texas, having a rated 
storage capacity of about 800,000 bushels. 


2. On or about November 18, 1952, the Continental Grain 
Company delivered for shipment in foreign commerce from its 
elevator in Fort Worth, Texas, four carloads of bulk wheat in 
cars Erie 83058, NYC 173401, UP 181488, and NYC 132425. 


3. The wheat in each of the four cars referred to in Finding 
of Fact 2 was tendered for inspection and grading at Fort Worth, 
Texas, upon delivery for shipment from the said elevator and was 
accompanied by information from the elevator operators that 
they had loaded the wheat to be of grade No. 1 Hard Winter. 
Such wheat was sampled at that point by persons regularly em- 
ployed as grain samplers by the Fort Worth Grain and Cotton 
Exchange. The samples were taken by probing in accordance with 
the method and instructions prescribed by the Director of the 
Grain Branch, Production and Marketing Administration, for 
determining the grade of the grain. The four cars were inspected 
and graded by licensed inspectors on the basis of such samples. 
The identity of the cars, names of the inspectors, and the grades 
assigned to and certified for the wheat in each of the four cars 
are as follows: 


Car Identity Grade and Test Weight Name of Inspector 
Erie 83058 No. 1 Hard Winter, 62.0 Ibs. J. C. Thompson 

NYC 173401 No. 1 Hard Winter, 62.0 lbs. G. T. Youngblood, Jr. 
UP 181488 No. 1 Hard Winter, 62.3 Ibs. J. C. Thompson 

NYC 132425 No. 1 Hard Winter, 62.0 Ibs. J. C. Thompson 


4. Thereafter, the wheat in such cars was examined by the 
Federal Grain Inspection Supervisors at Fort Worth, and the 
original grades assigned were found to be incorrect. Such examin- 
ation disclosed a quantity of wheat along the bottom, in the ex- 
treme ends, of each of the cars which was not grade No. 1 Hard 
Winter wheat, but was of the lower grade of Sample Grade Hard 
Winter wheat by reason of the presence of a musty odor and 26 
to 29 percent of damaged kernels. Each of the cars also contained 
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a quantity of dockage material. The quantity of wheat along the 
bottom, in the extreme ends, of the said cars was found to con- 
form to the following grades: 


Erie 83058 Sample Grade Hard Winter, Dockage 2% 
NYC 173401 Sample Grade Hard Winter, Dockage 2% 
UP 181488 Sample Grade Hard Winter, Dockage 2% 
NYC 182425 Sample Grade Hard Winter, Dockage 3% 


The inferior grade wheat was estimated to amount to about 1/20 
of the load in each car. The four cars of wheat, in the absence 
of the inferior grade material, would have conformed to grade 
No. 1 Hard Winter, No Dockage. 


CONCLUSIONS 


The Continental Grain Company loaded the four cars of wheat 
for shipment from its elevator and thereafter tendered the wheat 
for inspection. A quantity of wheat in the bottom of each car 
was distinctly inferior in quality to that in the remainder of the 
load. Because of the position of the inferior wheat in each of the 
cars, whether or not due to the reasons advanced by the Contin- 
ental Grain Company, samples taken in the prescribed manner for 
purposes of official inspection and grading disclosed only the 
wheat of the higher grade and did not disclose the inferior grain 
in the bottom. The uneven loading of the cars caused the incorrect 
certification of the grade of the wheat. The incorrect grading did 
not result from any fault on the part of the licensed inspectors. 
Inasmuch as the wheat in question was incorrectly certified to con- 
form to a specified grade, the findings should be published. 


ORDER 

The Preliminary Statement, Findings of Fact, Conclusions, and 
Order shall be published. Copies thereof shall be served upon the 
shipper, the inspectors, the other interested parties, and upon the 
complainant by registered mail or in person. 
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(No. 3542) 


In re H. F. HOCKETT, DELOSS HOCKETT, AND HARRY D. TURNER, 
PARTNERS, d/b/a GILLETTE LIVESTOCK EXCHANGE. P&S Docket 
No. 2044. Decided June 1, 1953. 


Dismissal of Petition for Reconsideration—Supplemental 
Order — Reduction of Suspension Period — Vacation of 
Stay Order 


Respondents’ petition for reconsideration, objecting to the continuation of the 
order suspending their registration, is denied for failure to show error 
in the order of April 17, 1953, which is hereby reinstated, except that, 
in view of the circumstances, respondents’ registration is suspended for a 
period of 30 days, and the stay order of May 5, 1953 is vacated. 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Gillette Livestock Exchange by Messrs. H. F. Hockett and 
Deloss Hockett, of Gillette, Wyoming, respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


On April 17, 1953, an order (12 A.D. 381), together with a 
decision, was entered in this disciplinary proceeding under the 
Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.). The 
respondents were found to have violated sections 304, 307 and 
312(a) of the act and sections 201.40 and 201.41 of the regula- 
tions under the act by using shippers’ proceeds for purposes other 
than the payment of lawful marketing charges and remittances to 
shippers. The respondents failed to file an answer to the order of 
inquiry and failed to file exceptions to the hearing examiner’s 
report recommending a suspension of the respondents’ registra- 
tion for sixty days. The order of April 17, 1953, adopted the hear- 
ing examiner’s recommendation. On May 4, 1953, the respond- 
ents filed a petition for reconsideration and on May 5, 1953, an 
order was entered (12 A.D. 676) staying the order of April 17, 
1953, pending action upon the petition for reconsideration. On 
May 22, 1958, the Livestock Branch, Production and Marketing 
Administration, filed an answer to the petition for reconsidera- 
tion. 

The petition for reconsideration states that Harry Turner’s 
interest in the partnership has been purchased by the other two 
respondents and that the failure to present a defense during the 
proceeding is due to Harry Turner. But copies of the order of 
inquiry, complainant’s recommendation and the hearing examin- 
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er’s report are shown by the record to have been served upon one 
or both of the Hockett respondents. The petition for reconsidera- 
tion also recites that the respondent’s business was at no time 
insolvent, that the violations complained of have ceased, that 
accountants have been retained to keep the books and records 
properly, etc. 

In view of all the circumstances, a suspension of the respond- 
ents’ registration for some period is still in order but the suspen- 
sion period should be reduced somewhat in view of the respond- 
ents’ business having been subject to some restriction under the 
order of April 17, 1953, prior to the entry of the stay order. 

Accordingly, effective on the 30th day after the date of this 
order, the stay order of May 5, 1953, is vacated and the decision 
and order of April 17, 1953, are reinstated, except that the re- 
spondents’ registration is suspended for a period of 30 days. 


(No. 3543) 


In re VALLEYDALE PACKERS, INC., SALEM, VIRGINIA, AND VALLEY- 


DALE PACKERS, INC. OF BRISTOL, BRISTOL, VIRGINIA. P&S Doc- 
ket No. 2058. Decided June 1, 1953. 


Cease and Desist — Unfair, Unjustly Discriminatory, and 

Deceptive Practices — Demanding and Collecting Unlawful 

Refunds — Misrepresenting Yields Derived from Calves 
Purchased in Open Competitive Bidding 


Upon consent of respondents and recommendation of complainant, respondents 
are ordered to cease and desist from engaging in the unfair, unjustly 
discriminatory, and deceptive practices of demanding refunds from the 
stockyard company, after purchase of calves in open competitive bidding 
at an agreed price per cwt., based upon carcass yields of the calves when 
slaughtered and dressed, demanding refunds based upon alleged excessive 
“shrinkage” and “driftage” of the calves, collecting such refunds, and 
misrepresenting the yields derived by respondents from the calves pur- 
chased. 


. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Valleydale Packers, Inc., of Salem, Virginia, and Valleydale 
Packers, Inc., of Bristol, Bristol, Virginia, respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
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referred to as the act. The Complaint and Notice of Hearing filed 
by the Director, Livestock Branch, Production and Marketing 
Administration, on April 8, 1953, alleged that Valleydale Packers, 
Inc., Salem, Virginia, hereinafter referred to as Valleydale-Salem, 
and Valleydale Packers, Inc. of Bristol, Bristol, Virginia, herein- 
after referred to as Valleydale-Bristol, had violated the provisions 
of the act. On April 17, 1953, respondents filed an answer to the 
Complaint and Notice of Hearing stating that the facts therein 
were substantially correct but explaining that respondents had 
not knowingly violated the act and had not intended to engage in 
and use unfair, unjustly discriminatory and deceptive practices 
or devices in the purchase of calves. Moreover, respondents stated 
that they would not oppose the issuance of an order requiring 
them to cease and desist from the acts charged in the Complaint, 
provided that such order would not “‘preclude Valleydale Packers, 
Inc. from making future just claims on short weights in the pur- 
chase of livestock from various livestock yards and auction mar- 
kets.” Subsequently, on May 8, 1953, respondents filed an amended 
answer in which they admitted the allegations in the Complaint 
and Notice of Hearing, waived the right to an oral hearing and to 
the report of an Examiner, and consented to the issuance of an 
appropriate order, with findings of fact, requiring them to cease 
and desist from the practices complained of in the said Complaint 
and Notice of Hearing. The Livestock Branch, by its attorney, has 
recommended that such an order be issued. 


FINDINGS OF FACT 


1. At all times mentioned herein each of the respondents did 
business as a packer as that term is defined in the act. 

2. Each of the respondents is a corporation organized under 
the laws of the State of Virginia. Valleydale-Salem has its prin- 
cipal office and place of business at Salem, Virginia, while Valley- 
dale-Bristol has its principal office and place of business at Bristol, 
Virginia. Valleydale-Salem owns 100 percent of the common stock 
of Valleydale-Bristol. Lorenz Neuhoff, Jr. is president of both 
corporations and directs, controls, and manages their operations. 
Arthur Neuhoff is secretary and treasurer of Valleydale-Salem 
and vice-president of Valleydale-Bristol. 

8. Valleydale-Salem, on or about April 10 and 17, 1952, pur- 
chased calves at the Abingdon Live Stock Market, Inc., Abingdon, 
Virginia, in open competitive bidding at an agreed price per cwt. 
based on stockyard weights, then, after the calves had been slaugh- 
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tered, demanded a refund from the stockyard company in the 
amount of $719.28 as an adjustment of the purchase price of the 
calves based upon the carcass yields of the calves when slaugh- 
tered and dressed. In making such demand, Valleydale-Salem, in 
a letter dated April 22, 1952, reiterated a previous warning given 
to the operators of the Abingdon market that “* * * unless 
an improvement was shown in the weights, it would be necessary 
that we withhold payment of calves purchased and demand a re- 
fund sufficient to bring the yield to a comparable figure with that 
of other sales.” 


4. Valleydale-Salem, on or about April 22, 1952, purchased 
calves at the Farmers Livestock Market, Inc., Greeneville, Ten- 
nessee, in open competitive bidding at an agreed price per cwt. 
based on stockyard weights, then, after receipt of the calves at 
the packing plant for slaughter, demanded a refund from the 
stockyard company in the amount of $365.50 based upon alleged 
excessive “shrinkage” or “driftage” of the calves. Valleydale- 
Salem, on or about April 30, 1952, collected a refund from the 
stockyard company in the amount demanded. 


5. Valleydale-Salem, on or about May 27, 1952, purchased 
calves at the Farmers Livestock Market, Inc., Greeneville, Ten- 
nessee, in open competitive bidding at an agreed price per cwt. 
based on stockyard weights, then, after receipt of the calves at 
the packing plant for slaughter, demanded from and billed the 
stockyard company for a refund in the amount of $385.96 as an 
adjustment of the purchase price of the calves based upon alleged 
“shrinkage” or “driftage” of the calves. In making such demand 
for the refund, Valleydale-Salem informed the stockyard company 
that the “* * * loss of weight on calves purchased in recent 
weeks has been very unsatisfactory” and further stated that 
“Unless you can give us assurance that efforts will be made to 
correct this situation, we shall be forced to look elsewhere for a 
source of supply of calves.” Valleydale-Salem, on or about June 
18, 1952, collected a refund from the stockyard company in the 
amount demanded. 

6. Valleydale-Bristol, on or about August 7, 1951, purchased 
calves at the Farmers Livestock Market, Inc., Greeneville, Ten- 
nessee, in open competitive bidding at an agreed price per cwt. 
based on stockyard weights, then, after receipt of the calves at 
the packing plant for slaughter, demanded a refund from the 
stockyard company in the amount of $424.05 as an adjustment 
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of the purchase price of the calves based upon alleged excessive 
“shrinkage” or “driftage” of the calves and comparatively low 
carcass yield of the calves when slaughtered and dressed. 


7. Valleydale-Bristol, on or about May 7, 1952, purchased 
calves at the Farmers Livestock Market, Inc., Greeneville, Ten- 
nessee, in open competitive bidding at an agreed price per cwt. 
based on stockyard weights, then, after receipt of the calves at 
the packing plant for slaughter, demanded from and billed the 
stockyard company for a refund in the amount of $480.44 as an 
adjustment of the purchase price of the calves based upon the 
alleged excessive “shrinkage” or “driftage” of the calves. Valley- 
dale-Bristol, on or about June 13, 1952, collected a refund from 
the stockyard company in the amount of $300.00. 

8. Valleydale-Salem, in support of its demand on the opera- 
tors of the Abingdon Live Stock Market, Inc., Abingdon, Vir- 
ginia, for an adjustment of the purchase price of calves bought 
at the Abingdon market on April 10 and 17, 1952, described in 
Finding of Fact 3 above, submitted to the operators of the Abing- 
don market, in a letter dated April 24, 1952, figures which pur- 
ported to correctly represent the yields derived by respondent 
from calves purchased at the Abingdon market and four other 
markets in the southwestern Virginia area but which, on the basis 
of figures recorded by respondent in its books and records, were 
more or less than the derived yields in nine specified instances. 


CONCLUSIONS 

By reason of the facts set out in the Findings of Fact above, 
it is concluded that the respondents engaged in and used unfair, 
unjustly discriminatory and deceptive practices or devices in com- 
merce, contrary to the provisions of section 202(a) of the act. 

Inasmuch as respondents have consented and the complainant 
has recommended that an order be issued which would require 
the respondents to cease and desist from the practices complained 
of in the Complaint and Notice of Hearing, the order will be 
issued. 


ORDER 
The respondents shall cease and desist from engaging in or 
using the unfair, unjustly discriminatory and deceptive practices 
or devices in commerce set out in the Findings of Fact above. 
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This order shall become effective 6 days after service and copies 
hereof shall be served on the parties by registered mail or in 
person. 


(No. 3544) 


In re MARKET AGENCIES AT MISSISSIPPI VALLEY STOCK YARDS. 
P&S Docket No. 1532. Decided June 12, 1953. 


Modification of Rates and Charges 


Upon petition by respondents and answer by the Livestock Branch, the order 
of June 12, 1952 is modified to the extent that respondents are authorized 
to assess the schedule of rates and charges requested in their petition, 
and respondents shall file annually the reports of their operations re- 
quired by the regulations under the act and, for good cause shown, this 
order shall become effective in less than 30 days. 


. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Market Agencies at Mississippi Valley Stock Yards, St. Louis, 
Missouri, respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 

Respondents are now operating under an order issued on June 
12, 1951 (10 A.D. 831), authorizing them to put into effect and 
assess to and including June 18, 1953, the current schedule of 
rates and charges. 

On May 11, 1953, respondents filed a petition requesting author- 
ity to put into effect a proposed new schedule of rates and charges, 
attached to the petition, containing certain modifications of the 
current schedule. Notice of the filing of the petition and its con- 
tents was published in the Federal Register on May 27, 1953 (18 
F.R. 3048), and opportunity was afforded interested persons to be 
heard in the matter. No interested person notified the Hearing 
Clerk of a desire to be heard. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that an order 
be issued authorizing the respondents to file, and put into effect 
beginning on June 19, 1953, the schedule of rates and charges 
proposed in their petition. The answer further recommended that 





——_ mH of ee & -— 85 DD 





MARKET AGENCIES AT UNION STOCK YDS. 765 
Cite as 12 A.D. 765 


in lieu of the quarterly-reporting requirement currently in effect 
respondents be required to execute in detail and file annually the 
reports of their operations contemplated by the regulations under 
the act (9 CFR 201.91). 

Inasmuch as the parties are agreed, respondents are authorized 
to file, and beginning on June 19, 1953, to assess, the schedule of 
rates and charges requested in their petition. In lieu of the quar- 
terly-reporting requirement, respondents shall execute in detail 
and file annually the reports of their operations contemplated by 
the regulations under the act (9 CFR 201.91). 

The respondents who must be ready to comply with the pro- 
visions of this order on its effective date wish to have it become 
effective as soon as possible. All interested persons have been 
afforded a period of 15 days within which to indicate a desire to be 
heard upon respondents’ petition. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making it effective in 
less than 30 days. 

This order shall become effective on June 19, 1953, and remain 
in effect to and including June 18, 1954, unless changed by fur- 
ther order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3545) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COL- 
ORADO. P&S Docket No. 435. Decided June 22, 1953. 


Modification of Rates and Charges 


Inasmuch as the parties are agreed, the respondents are authorized to modify 
the current schedule of rates and charges by eliminating therefrom those 
provisions specifying maximum carload buying rates and, for good cause 
shown, this order shall become effective in less than 30 days. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Lynn S. Kemper, of Denver, Colorado, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 e¢ seq.). 

The respondents are now operating under an order issued on 
July 1, 1952 (11 A.D. 575), authorizing the current schedule of 
rates and charges to and including July 8, 1953. 

On May 11, 1953, respondents filed a petition requesting author- 
ity to put into effect a new schedule of rates and charges con- 
taining certain modifications of the currently authorized schedule. 
Notice of this petition was published in the Federal Register on 
May 21, 1953 (18 F.R. 2928), and all interested persons were 
afforded an opportunity to be heard in the matter. No interested 
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person has notified the Hearing Clerk of a desire to be heard. i 
On June 10, 1953, the attorney for the Livestock Branch, Pro- [| 

duction and Marketing Aministration, filed an answer stating that, | 

as a result of a study of the reasonableness of the proposed rates | I 


and charges, it was the opinion of the Branch that the increased 
per head rates sought by respondents could not be justified. The 
answer stated, however, that the Livestock Branch felt that re- 
spondents’ proposal to eliminate the maximum carload buying [| 
rates contained in the currently authorized schedule of rates and | | 
charges is justified. Accordingly, the Branch recommended the 
issuance of an order authorizing respondents to modify the cur- 

rent schedule of rates and charges by eliminating therefrom those 
provisions specifying maximum carload buying rates and to assess | 

the current schedule as so modified for a period of one year be- R 
ginning on July 9, 1953. 

On June 11, 1953, respondents filed a telegram concurring with 
the answer filed by the Livestock Branch on June 10, 1953. Inas- 
much as the rates and charges agreed upon by the parties are MV 
either the same as or lower than the corresponding rates and 
charges which were published in the Federal Register on May 21, 
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1953, it is found that further notice and public procedure on this L 
order are unnecessary. 
Since the parties are agreed, the respondents are authorized to 

modify the current schedule of rates and charges by eliminating | 
therefrom those provisions specifying maximum carload buying —§| JY 
rates, and beginning with the effective date of this order to assess [| ©@ 
the modified schedule of rates and charges. The respondents shall [| ¢ 
continue to submit Profit and Loss Statements, Statements of | ti 


Volume, and Reports of Salaries Paid on an annual basis as re- 
quired by the order issued on June 12, 1950 (9 A.D. 703). 
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The respondents who must pepare for and be ready to comply 
with this order on its effective date desire to have it become effec- 
tive upon the expiration of the order of July 1, 1952. All interested 
persons have been afforded an opportunity to be heard on the 
petition for rates and charges either the same as or higher than 
those authorized by this order. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on July 9, 1953, and remain 
in effect to and including July 8, 1954, unless changed by further 
order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3546) 


In re Roy HYATT AND A. E. WARD, PARTNERS, d/b/a HYATT AND 
WARD LIVESTOCK COMMISSION COMPANY. P&S Docket No. 2033. 
Decided June 23, 1953. 


Dismissal of Petition for Reconsideration 


Respondents’ petition for reconsideration objecting to the order suspending 
their registration is denied for failure to show error in the order of 
May 21, 1953, which is hereby reinstated, and the stay order of June 5, 
1953, is vacated. 


Mr. Lowell E. Miller for Livestock Branch, Production and Marketing Ad- 
ministration. Hyatt and Ward Livestock Commission Company by Messrs. 
Roy Hyatt and A. E. Ward, of Tulsa, Oklahoma, respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING RECONSIDERATION 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seg.), a decision and order were 
entered on May 21, 1953 (12 A.D. 476). The order entered in- 
cluded an order for the suspension of the respondents’ registra- 
tion under the act for seven days. 

The decision and order were entered pursuant to an amended 
answer to the order of inquiry in which the respondents admitted 
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the allegations of the order of inquiry and consented to the entry 
of a cease and desist order and an order suspending their registra- 
tion for seven days. 

On May 27, 1953, the respondents filed a petition for reconsid- 
eration objecting to the order suspending their registration for 
seven days. The order of May 21, 1953, was stayed on June 5, 
1953 (12 A.D. 775), pending action on this petition and the com- 
plainant filed an answer to the petition for reconsideration. 

Section 202.5(b) of the rules of practice governing proceedings 
under the act provides in part as follows: 

“... the Secretary, in his discretion, may allow the respond- 

ent to consent to an order. In so consenting, the respondent 

must submit, for filing in the record, a stipulation or state- 

ment in which he .. . agrees that an order may be entered 

against him. Upon a record composed of the complaint and 

the stipulation or agreement consenting to the order, the 

Secretary may enter the order consented to by respondent 
... (Emphasis added.) 

The respondents waived hearing, admitted the facts, and con- 

sented to the order entered. It is too late now to object to the order 


which they asked to have entered and in the present posture of 
the case, as is seen from section 202.5(b) of the rules of practice, 
no other order could be entered. 

The petition for reconsideration is dismissed, the stay order 
of June 5, 1953, is vacated, and the order of May 21, 1953, is 
reinstated and shall become effective on the sixth day after serv- 
ice of this order upon the respondents. 


(No. 3547) 


In re MARKET AGENCIES AT THE SIOUX CITY STOCK YARDS, SIOUX 
City, Iowa. P&S Docket No. 308. Decided June 26, 1953. 


Modification of Rates and Charges 

Since the parties are agreed, the respondents are authorized to modify the 
current schedule of rates and charges requested in their petition during 
the life of this order and, for good cause shown, this order shall become 
effective in less than 30 days. 

Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Ashley Sellers of Sellers and Conner, Washington, D. C., 
for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are presently operating under an order issued 
on March 24, 1953 (12 A.D. 245), continuing in effect to and 
including June 30, 1953, the order of March 26, 1952 (11 A.D. 
283), which authorized respondents to file and put into effect 
the current temporary schedule of rates and charges. 

By a petition filed on May 27, 1953, respondents have requested 
authority to modify the current schedule of rates and charges in 
certain respects and to continue assessing the current schedule 
as so modified for a period of two years beginning on July 1, 1953. 
Notice of the petition and its contents was published in the Fed- 
eral Register on June 3, 1953 (18 F.R. 3174), and opportunity 
was afforded interested persons to indicate a desire to be heard 
in the matter. No interested person notified the Hearing Clerk 
of a desire to be heard. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that the peti- 
tion be granted. 

Inasmuch as the parties are agreed, the respondents are auth- 
orized to modify the current schedule of rates and charges in the 
respects requested in their petition and to continue assessing the 
current schedule as so modified during the life of this order. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date desire to have it become effec- 
tive on July 1, 1953. The Packers and Stockyards Act provides 
that orders of this nature shall not become effective in less than 
five days after their date. Undue delay in making this order effec- 
tive may adversely affect the marketing of livestock. Accordingly, 
good cause is found for making it effective in less than 30 days. 

This order shall become effective on July 1, 1953, and remain in 
effect to and including June 30, 1955, unless changed by further 
order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 3548) 













































In re UNION STOCK YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Decided June 26, 1953. 


Modification of Rates and Charges 


Since the parties are agreed, respondent is authorized to put into effect the 
modified rates and charges requested in its petition during the life of this 
order and, for good cause shown, this order shall become effective in less 
than 30 days. 

Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- ;  ¢ 
istration. Mr. Harry B. Coffee, of Omaha, Nebraska, for respondent. E ’ 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order issued on 
August 21, 1952 (11 A.D. 703), continuing in effect to and in- 
cluding September 15, 1954, the order of September 10, 1951 (10 
A.D. 1178), which authorized the respondent to put into effect 
and assess the current schedule of rates and charges. 

On May 18, 1953, respondent filed a petition requesting author- 
ity to modify its current schedule of rates and charges by putting 
into effect as soon as possible certain increases in the present g 
yardage charges. Notice of the petition and its contents was pub- | : 
lished in the Federal Register on June 2, 1953 (18 F.R. 3151), 
and all interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter. No interested person 
notified the Hearing Clerk of a desire to be heard. 


On June 22, 1953, the attorney for the Livestock Branch, Pro- M 
duction and Marketing Administration, filed an answer recom- 
mending that an order be issued authorizing respondent to modify 
its current schedule of rates and charges in the respects requested D 
in its petition, that the order be made effective as soon as possible, 
and that the order remain in effect to and including September 15, 

1954, unless changed by further order before the latter date. 

Inasmuch as the parties are agreed, respondent is authorized yé 
to put into effect the modified rates and charges set forth in the § Tf 
notice published in the Federal Register on June 2, 1958, as re- ni 
quested in its petition, and to assess the modified schedule of rates [ Z 

( 


and charges during the life of this order. 
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The respondent corporation which must prepare for and be 
ready to comply with this order on its effective date desires to 
have it become effective as soon as possible. All interested persons 
have been afforded an opportunity to be heard in connection with 
respondent’s petition. The Packers and Stockyards Act provides 
that orders of this nature shall not become effective in less than 
five days after their date. Undue delay in making this order effec- 
tive may adversely affect the marketing of livestock. Accordingly, 
good cause is found for making it effective in less than 30 days. 

This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including September 15, 
1954, unless changed by further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3549) 


In re HOWARD THOMPSON, OTTO LAMPRECHT, AND PAUL STRAND, 
PARTNERS, d/b/a BASSETT LIVESTOCK SALES COMPANY. P&S 
Docket No. 2021. Decided June 30, 1953. 


Suspension of Registration for Fifteen Days—Violation of 
Act — Cease and Desist — Custodial Account for Shippers’ 
Proceeds—Proper Accounts, Records and Memoranda 


Since complainant and respondents are in agreement that an order be issued 
against respondents (1) requiring them to cease and desist from engaging 
in the practices complained of in the order of inquiry, (2) requiring them 
to maintain a custodial account for shippers’ proceeds, (3) requiring them 
to maintain proper accounts, and (4) suspending their registration for 
a period of 15 days, such order is issued herein. 


Mr. Lowell E. Miller for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Julius D. Cronin, of O’Neill, Nebraska, for respondents. 
Messrs. John J. Curry and Jack W. Bain, Hearing Examiners. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yard Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “act”, instituted by an order of inquiry and 
notice of hearing filed by the Director of the Livestock Branch, 
Production and Marketing Administration, on August 8, 1952. 
Respondents are charged with violating certain provisions of the 
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act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the “regulations”. Respondents filed an 
answer on October 8, 1952, in which they explained certain of the 
violations complained of and denied that they had wilfully vio- 
lated the act or the regulations. Subsequently, on June 26, 1953, 
respondents filed an amended answer in which they admitted the 
facts alleged in paragraphs I through VI of the order of inquiry, 
denied the facts alleged in paragraph VII of the order of inquiry, 
neither admitted nor denied that the violations complained of 
were wilful, and consented to the issuance, without an oral hear- 
ing, of an order (1) requiring them to cease and desist from 
engaging in the practices complained of in the order of inquiry, 
(2) requiring them to maintain a custodial account for shippers’ 
proceeds in compliance with section 201.42 of the regulations, 
(3) requiring them to keep proper accounts, records, and mem- 
oranda, and (4) suspending their registration for a period of 15 
days. Complainant has recommended that the order consented to 
by respondents be entered. 


FINDINGS OF FACT 


1. The Bassett Livestock Sales Company, Bassett, Nebraska, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein a posted stockyard subject to the provisions of the 
act. 

2. Respondents are registered with the Secretary of Agri- 
culture, under the partnership name of Bassett Livestock Sales 
Company, as a market agency to buy and sell livestock on a com- 
mission basis at the stockyard and as a dealer to buy and sell 
at the stockyard for their own account, and at all times mentioned 
herein respondents were so registered. 


3. Respondents, on April 25, 1949, pursuant to section 202.5 
of the rules of practice governing proceedings under the act (9 
CFR 202.5), entered into a stipulation with the Secretary of Agri- 
culture in which they admitted violating the act and the regula- 
tions by selling livestock consigned to them for sale on a commis- 
sion basis to E. G. Evans, who was employed by respondents as 
an auctioneer. Respondents further stipulated that they would 
cease and desist from engaging in such violations and agreed that 
if at any time in the future they engaged in any practice pro- 
hibited under the act such stipulation would be admissable as evi- 
dence of the acts, facts and practices set forth therein in any sub- 
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sequent proceeding against them under the act before the Secre- 
tary of Agriculture. 


4. Respondents, at the stockyard, in connection with the 47 
transactions listed in paragraph IV of the order of inquiry, sold 
livestock consigned to them for sale on a commission basis to E. 
G. Evans, who was employed by respondents as an auctioneer; 
entered false, fictitious, or otherwise incorrect names on the sales 
invoices as the purchasers of the livestock; in many instances, 
as set forth in the tabulation in paragraph IV of the order of 
inquiry, knowingly submitted to the consignors of the livestock 
accounts of sale which showed false, fictitious, and otherwise 
incorrect names as the purchasers of the livestock; and retained 
copies of such invoices and accounts of sale as a part of respond- 
ents’ records. 


5. Respondent Howard Thompson, at the stockyard, on or 
about the 4 dates listed in paragraph V of the order of inquiry, 
and at divers other times during the year 1951, purchased for 
his own account in the name of “Eaton” livestock consigned to re- 
spondents for sale on a commission basis. 


6. Respondents, at the stockyard, on or about the 5 dates 
listed in paragraph VI of the order of inquiry, and at divers other 
times during the year 1951, sold livestock for their own account 
in the name of “Eaton”, “Erwin Eaton”, or “Irvin Eaton’, and 
issued accounts of sale, copies which were made a part of the 
records of respondents, showing false, fictitious, or otherwise 
incorrect names as the consignors or sellers of the livestock. 


7. Respondents, on September 29, 1951, had a shortage of 
approximately $85.00 in their custodial account. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, 5, 
and 6, it is concluded that respondents have wilfully violated sec- 
tions 307 and 312(a) of the act and sections 201.43 and 201.60 
of the regulations. 

By reason of the facts set forth in Findings of Fact 4 and 6, 
it is concluded that respondents have wilfully violated section 401 
of the act and section 10 of an act entitled, “An Act to create a 
Federal Trade Commission to define its powers and duties and for 
other purposes”, which section is incorporated in and made a 
part of the act by virtue of the provisions of section 402 of the act. 
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Inasmuch as complainant and respondents are in agreement 
that an order be issued against respondents (1) requiring them 
to cease and desist from engaging in the practices complained of 
in the order of inquiry, (2) requiring them to maintain a custodial 
account for shippers’ proceeds, (3) requiring them to maintain 
proper accounts, and (4) suspending their registration for a period 
of 15 days, the order will be entered. 


ORDER 

Respondents shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set forth in the 
Findings of Fact. 

Respondents shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis in a separate bank 
account designated ‘Shippers’ Proceeds Account,” or by a similar 
identifying designation. Such account shall be drawn upon only 
for the payment of net proceeds to the person or persons entitled 
thereto, for the sums due respondents as compensation for their 
services, and for payment of lawful marketing charges. For the 
proper maintenance of such account, the respondents shall keep 
such account in a manner which will clearly reflect the handling 
of shippers’ proceeds, 

Respondents shall keep such accounts, records and memoranda 
as fully and clearly disclose all transactions involved in their 
business. 

Respondents’ registration under the act is suspended for a 
period of 15 days from the effective date of this order. 

This order shall become effective on July 5, 1953, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


CONSENT DISMISSAL 

Ella T. King v. Oklahoma National Stockyards Co., and Ameri- 
can Livestock Commission Company. P&S Docket No. 2050. De- 
cided June 15, 1958. Mrs. Ella T. King, of Kingfisher, Oklahoma, 
complainant, pro se. Oklahoma National Stockyards Company, of 
Oklahoma City, Oklahoma, respondent, pro se. American Live- 
stock Commission Company, of Oklahoma City, Oklahoma, re- 
spondent, pro se. Mr. Fred J. Faust, Presiding Officer. Decision 
by Thomas J. Flavin, Judicial Officer. 
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REQUEST TO FILE REPLY TO RESPONDENT’S MEMORANDUM 


In re Harry C. Daniels, d/b/a Harry C. Daniels and Co, P&S 
Docket No. 1980. Decided June 2, 1953. Mr. John L. Currin for 
Livestock Branch, Production and Marketing Administration. 
Mr. Sam S. Pessin, of Belleville, Illinois, for respondent. Decision 
by Thomas J. Flavin, Judicial Officer. 


STAY ORDER 


In re Roy Hyatt and A. E. Ward, partners, d/b/a Hyatt and 
Ward Livestock Commission Company. P&S Docket No. 2033. De- 
cided June 5, 1953. Hyatt and Ward Livestock Commission Com- 
pany by Messrs. Roy Hyatt and A. E. Ward, of Tulsa, Oklahoma, 
respondents, pro se. Decision by Thomas J. Flavin, Judicial Officer. 


In re Morris J. Meyer. P&S Docket No. 1959. Decided June 9, 
19538. Mr. Benjamin M. Holstein for Livestock Branch, Produc- 
tion and Marketing Administration. Decision by Thomas J. Flavin, 
Judicial Officer. 


(No. 3550) 


PACA Docket No. 5807. Decided June 5, 1953. 


Dismissal—Failure to Prove Right to Recover— 
Contract of Purchase and Sale 


Where complainant sought to recover damages allegedly sustained by it as a 
result of unlawful rejection of potatoes sold and tendered for delivery 
by complainant to respondent, and the latter in its answer denied liability 
on the grounds that the potatoes failed to meet contract requirements 
as to brand and size, held, that since complainant has failed to prove the 
right to recover from the respondent under the contract here involved, 
the complaint should be dismissed. 

Complainant pro se. Respondent pro se. Mrs. Ilene M. Crigler, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on June 5, 1952, complainant seeks 
to recover damages of $270 allegedly sustained by it as a result 
of respondent’s rejection without reasonable cause of a carload 
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of potatoes sold and tendered for delivery by complainant to re- 
spondent. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served by registered mail upon respondent 
on July 18, 1952. A copy of the report of investigation was served 
by registered mail upon complainant on the same date. Respond- 
ent filed a formal answer wherein it denied liability on the grounds 
that the potatoes tendered by complainant failed to meet contract 
requirements as to brand and as to size. 

The amount involved herein is less than $500. Therefore, the 
case is handled in accordance with the shortened method of pro- 
cedure as provided by § 47.20 of the rules of practice. In accord- 
ance with such procedure, complainant filed an opening statement 
of facts. Respondent did not file an answering statement. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose post office 
address is * * *, 


2. Respondent, * * *, is a corporation whose post office 


address is * * *, New York. At the time of the transaction 
involved herein respondent was licensed under the act. 


8. On or about January 5, 1952, in the course of interstate 
commerce, and thru negotiations conducted by the brokerage firm 
of * * *, New York, the parties entered into a contract 
whereby complainant sold to respondent one carload consisting 
of 7720 50-lb. bags of Idaho Russet washed potatoes, U.S. No. 1, 
size A, “All American” brand, at an agreed price of $6.95 per cwt. 
delivered * * *, New York. The contract also contained the 
following provisions: ‘Nice block type potatoes heavy 8-9 oz. 
stock,” and ‘10-15% ten oz. larger approximately.” 

4. The potatoes were shipped from * * *, Idaho, in car 
PFE 46147 on or about January 5, 1952. On or about January 7, 
1952, the potatoes contained in car PFE 46147 were diverted by 
complainant to respondent at * * *, New York. The potatoes 
were rejected at destination by respondent and resold by complain- 
ant. 

5. <A federal inspection of the potatoes in car PFE 46147 was 
made at * * *, New York, on January 16, 1952. The USDA 
certificate evidencing such inspection reads, in pertinent part, as 
follows: 
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“Products inspected and distinguishing marks: Russet Bur- 
bank POTATOES in new paper bags branded, “Tasty Tater 
Brand, Schwendiman-Moore, Inc., * * *, Idaho, U. S. 
No. 1, 50 lbs. net wt.’ Applicant states 720 bags. 


* * * 


“Size: Generally ranging from 2 inches in diameter to 14 
ounces, with 40% or more by weight 6 ounces or larger, in- 
cluding from 20 to 45%, averaging approximately 35% 8 
ounces and larger. Undersize within tolerance. 

“Quality: Mature, fairly well to well shaped, fairly clean and 
fairly bright. Grade defects average within tolerance. 
“Condition: Firm. No soft rot. 

“Grade: U.S. No. 1, size A, 2 inch minimum. 

“Remarks: Inspection and certificate restricted to product 
and lading in 4 upper layers of load. Percentage 8 ounces 
and larger determined at applicant’s request.” 


6. The formal complaint was filed on June 5, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The principal issue in this case is whether the potatoes tendered 
by complainant to respondent met contract specifications as to 
brand and size. These specifications more fully set forth in Find- 
ing of Fact No. 3 above, were that the potatoes be: ‘All Ameri- 
can” brand; U.S. No. 1, size A; “heavy 8-9 oz. stock” ; and approx- 
imately 10-15% 10 oz. stock or larger. 

The evidence shows, and it is undisputed, that complainant de- 
livered “Tasty Tater” brand potatoes, whereas the contract speci- 
fied “All American” brand. Clearly, this constituted a breach of 
contract by complainant. Simon Siegel Co., Inc. v. Youngstown 
Grape Distributors, Inc., 8 A.D. 711. Whether such a breach is of 
sufficient materiality to justify rejection is a question of fact. 
Complainant, in the case before us, alleges that the matter of 
brand was unimportant to respondent. Respondent alleges that, 
in purchasing the shipment in controversy, it paid a premium over 
the market price to get the type and size of potato it wanted. 
Respondent denies that its rejection was in any way connected 
with market price, and points out that it operates a chain of retail 
stores. Respondent states that all its purchases are made solely 
for merchandising in its own stores, and when premium prices 
are paid for merchandise it is for the purpose of satisfying the 
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desires of its retail customers. In one paragraph of its answer 
respondent states that brand was incidental, but that it did not 
get a shipment running heavy 8-9 oz. potatoes for which it paid 
a premium price. From another paragraph of the answer it ap- 
pears that brand may, actually, have been of importance to re- 
spondent for it is there alleged by respondent that “we were not 
being given the potatoes which we purchased since it was our 
understanding that the ‘All American’ brand was coming from a 
shed that had this type and size potato which we assumed we were 
getting prior to inspection.” The evidence shows that, in rejecting 
the shipment, respondent notified the broker that the potatoes 
tendered were not good block 8-9 oz. stock, and furthermore were 
not “all American” brand. Where a contract calls for a particular 
brand, we think the buyer is entitled to get that brand. However, 
it is unnecessary in this case to decide whether the breach as to 
brand justified rejection. 

With respect to size requirements, the size classification for U.S. 
No. 1, size A, potatoes of the variety here involved, as contained 
in the U.S. standards, 7 CFR 51.366, reads as follows: 

“The diameter of each potato shall be not less than 17% inches 
and not less than 40 percent of the potatoes in the lot shall 
be siz ounces or more in weight.” 
The evidence shows that the potatoes delivered graded U.S. No. 1, 
size A. 

Respondent’s main contention is that the potatoes were not 
“heavy 8-9 oz. stock.” This is a specification which the potatoes 
were required to meet in addition to the size A requirement. 

Neither party has undertaken to explain what was intended by 
“heavy 8-9 oz stock.” The term itself would indicate that the per- 
centage of 8-9 oz. stock was to be high, but high in relation to 
what — (1) the entire carload of potatoes, (2) the entire carload 
excluding the 10 to 15% required to be 10 oz. or over, (3) the 
percentage of 8-9 oz. stock usually contained in carloads of similar 
potatoes, (4) the potatoes required to be over 6 oz. under the 
size A requirement, or (5) the potatoes required to be over 6 oz., 
excluding the 10 to 15 percent required to be over 10 oz. under 
the contract? If 10 to 15 percent of the potatoes were over 10 oz. 
in size, which the contract specified they would be, then the per- 
centage of 8-9 oz. potatoes in the car was from 20 to 25 percent, 
since the total of potatoes over 8 oz. was 35 percent. With respect 
to the entire carload 20 to 25 percent would not be a high per- 
centage. Even excluding the 10 to 15 percent required to be 10 oz. 
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or large, 20 to 25 percent would not be a high percentage of the 
remaining 85 to 90 percent portion of the shipment. There is no 
evidence as to the usual percentage of 8-9 oz. stock in carloads 
of U. S. No. 1, size A, potatoes of the kind here involved, so we 
have no basis for comparing the percentage of 8-9 oz. stock in 
this car with the quantity of such potatoes usually contained in 
what might be considered a normal or typical carload. Since under 
the definition of size A stated above only 40 percent of the pota- 
toes in a lot are required to be 6 oz. or more in weight, if the 
intention of the parties was that of such part of the shipment 
a high percentage should consist of 8-9 oz. potatoes, then it could 
be argued that the shipment in question actually or substantially 
met contract requirements. And if the 10 to 15 percent required 
by the contract to be over 10 oz. is excluded from the 40 percent, 
reducing that percentage to 25 to 30 percent, it would be even 
more clear that 20 to 25 percent constituted a high percentage 
of that portion of the shipment. 

We thus have five possible interpretations of the contract, under 
the first two of which good delivery was not made; there is a 
complete absence of proof as to the third; and good delivery was, 
or probably was, made under the last two. Of the five interpreta- 
tions we consider the second as the one most likely to have been 
intended, but we refuse to say that the contract means any of 
them and thereby possibly impose on the parties a contract they 
did not actually make. 

In order to recover under the contract complainant had the 
burden of showing that the shipment met contract requirements 
and that respondent therefore had no right to reject. Because 
complainant has failed to establish the meaning of the contract, 
we are not in position to say that the shipment did or did not 
comply therewith. : 

Complainant alleges that respondent violated the act by failure 
to give notice of rejection within the 24-hour period required by 
§ 46.2(q) and (r) of the regulations. Briefly, these regulations 
required respondent, if he wished to reject, either to advise the 
shipper of rejection or to apply for a federal inspection within 
24 hours “after receipt of notice of arrival of the produce.” In 
the formal complaint it is alleged that the shipment arrived at 
destination on January 12, 1952, and that respondent’s first com- 
plaint was registered on January 16. From the investigation re- 
port it also appears that complainant advised the Department 
that respondent was notified of arrival on January 14, 1952. 
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From the record the following facts appear: the contract speci- 
fied delivery at“ * * *,” and diversion was so ordered by 
complainant. The shipment, however, arrived at the 30th Street 
yard of the * * * Railroad, a different destination than that 
agreed upon. Other than complainant’s allegations, we have no 
evidence as to when the shipment arrived, or when respondent 
received notice of arrival. Not only is the record devoid of any 
substantive evidence showing when the 24-hour period commenced 
to run; but also, because the issue was raised by complainant, 
we think it significant that nowhere do we find either allegation 
or evidence by complainant that respondent at any time received 
proper notice — that it, notice advising it where the car had actu- 
ally been delivered. 

In its answer respondent alleges that there was some delay in 
making inspection because the shipment arrived at a yard other 
than where it was expected. It appears from its opening state- 
ment, complainant does not take issue with respondent’s allegation. 

This was a delivered sale, and, upon the evidence of record, it 
is clear that complainant breached the contract terms as to place 
of delivery. Whereas, there may have been some delay by re- 
spondent in ascertaining where the shipment could be inspected, 
the facts before us do not show that respondent failed to reject 
or to apply for a federal inspection within 24 hours after receipt 
of notice showing or informing it where the shipment had been 
delivered. Accordingly, we hold that complainant has failed to 
prove that respondent constructively accepted the shipment by 
failing to give timely notice of rejection. 

It is concluded that complainant has failed to prove a right to 
recover from respondent in connection with the contract here 
involved. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 3551) 


THE S. A. GERRARD COMPANY v. METZLER AND Sons, INC. PACA 
Docket No. 5522. Decided June 9, 1953. 


Rejection of Commodity without Reasonable Cause—Damages 


Where complainant alleged that it diverted a carload of peaches to respondent 
pursuant to a contract of sale entered into by the parties; that respondent 
rejected the shipment at destination without reasonable cause; and the 
latter alleged that it purchased the peaches on joint account with the 
broker, and that the peaches did not meet contract specifications at time 
of sale and arrived at destination in an abnormally deteriorated condition, 
held, that (1) as between the parties the respondent was the purchaser; 
(2) the peaches were U.S. No. 1 and were in suitable shipping condition at 
the time of sale; (3) the rejection was without reasonable cause and, 
(4) complainant is entitled to an award of reparation, with interest, in 
the amount of the difference between the contract price and the net 
amount realized from resale of the fruit, and from settlement reached 
with the carrier for damages to the fruit in transit, as stated in the 


amended complaint. 


Lack of Proof Commodity Was Not in Suitable Shipping 
Condition — Burden of Proof of Abnormal Deterioration 
of Fruit 


Since in this case there was no f.o.b. sale at the time the carload of peaches 
was diverted, the complainant warranted that the peaches were U.S. 
No. 1 and in suitable shipping condition, and since the peaches were 
found under Federal inspection to fail to grade U.S. No. 1 only on account 
of bruising and excessive decay in some samples, and the inspector found 
that in most samples decay ranged from 2 to 20%, many none, average 
3% Rhizopus Rot in advanced stages, this percentage of decay six days 
after the date of sale would indicate that the factor of decay was not 
sufficient at time of sale to result in the failure of the peaches to grade 
U.S. No. 1 at that time and, therefore, the respondent has failed to sus- 
tain the burden of proof that the peaches were abnormally deteriorated 


at destination. 


Effect of Failure to Make Objection to Invoice 


Since respondent made no objection to complainant’s invoice listing it as sole 
purchaser of the carload of peaches, it is concluded, under the circum- 
stances, that between the parties, respondent was the purchaser of the 
entire carload of peaches. 


Mitigation of Damages—Unlawful Rejection of Shipment 


After an unjustified rejection by the buyer, the seller, in disposing of the 
shipment, is only required to make reasonable efforts to mitigate the dam- 
ages, so that, if, in the seller’s judgment, a resale can be made to better 
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advantage by diverting the car to another market than that by which it 
was rejected, and there is no indication of lack of diligence or bad faith 
in his so doing, the validity of the seller’s action will be upheld. 


The S. A. Gerrard Company, of Cincinnati Ohio, complainant, pro se. Messrs. 
Monroe & McGaughey, of Decatur, Illinois, for respondent. Mr. Robert 
L. Kealy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed November 13, 1950, complainant al- 
leges that it diverted a carload of peaches to respondent pursuant 
to a contract of sale entered into by the parties, and that respond- 
ent rejected the shipment at destination without reasonable cause. 
A copy of the formal complaint was served upon respondent by 
registered mail on April 11, 1951, together with a copy of the 
report of investigation prepared by the Regulatory Division of 
the Fruit and Vegetable Branch. A copy of the report of investi- 
gation was also served upon complainant by registered mail on 
April 11, 1951. 

On April 30, 1951, respondent filed an answer, admitting the 
purchase and alleging that it purchased the peaches from com- 
plainant on joint account with the broker who negotiated the 
contract. Respondent further alleges, in effect, that the peaches 
did not meet contract specifications at time of sale and arrived at 
destination in an abnormally deteriorated condition. 

Complainant filed an amendment to its complaint on March 20, 
1952, reducing its claim for reparation in the amount of a settle- 
ment reached with the carrier for damages to the peaches in tran- 
sit. A copy of the amendment to the complaint was served upon 
respondent by registered mail on March 28, 1952. On April 7, 
1952, respondent filed an answer to the amendment, reiterating 
its denial of any liability to complainant. A copy of this answer 
was served upon complainant by registered mail on April 21, 1952. 

A hearing was held at Decatur, Illinois, on May 22, 1952, Com- 
plainant was represented by its Assistant Secretary and respond- 
ent was represented by counsel. L. H. Lutz testified for complain- 
ant and S. E. Linck, Ernest Hulett and Arthur M. Metzler testi- 
fied for respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 
1. Complainant, The S. A. Gerrard Company, is a corporation 
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whose post office address is 203 Traction Building, Cincinnati 2, 
Ohio. 

2. Respondent, Metzler and Sons, Inc., is a corporation whose 
post office address is 390 East Cerro Gordo Street, Decatur, Illinois. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about July 8, 1950, in the course of interstate com- 
merce, the parties entered into a contract for the sale by complain- 
ant to respondent of a carload, or 1400 boxes, of American Beauty 
brand early Elberta peaches, U.S. No. 1 Standard Pack, at $1.75 
per box, f.o.b. shipping point plus $25 for precooling. Said peaches 
were contained in car MDT 23028 shipped from Reedley, Cali- 
fornia, on or about July 4, 1950, and diverted to respondent at 
Decatur, Illinois, on July 8, 1950. 


4. The contract was negotiated by S. E. Linck, doing business 
as Linck Brokerage Company, Danville, Illinois, who informed an 
employee or officer of complainant that the respondent was pur- 
chasing one half of the carload of peaches and that the remainder 
was to be distributed among numerous buyers at Danville, Illinois. 
It was agreed, however, that the complainant should consider the 
respondent as the purchaser of the entire carload of peaches. 


5. A Federal inspection at shipping point on the day of ship- 
ment found the peaches to be U.S. No. 1 and showed the condi- 
tion of the peaches to be as follows: 

“Peaches mature, generally firm, averages approximately 
9% hard; well formed. Many show 14 or more of surface red 
blush. No decay. Defects average within grade tolerance.” 


6. At about 8:15 p.m. on July 11, 1950, car MDT 23028 ar- 
rived at Decatur, Illinois. Respondent was notified of the car’s 
arrival at about 9:00 a.m. on July 12, 1950. Respondent’s em- 
ployee inspected the car and at about 3:50 p.m., July 12, 1950, 
respondent rejected the peaches by the following telegram: 

“WE REJECT MDT 23028 ACCOUNT OVER RIPENESS 
AND DECAY 30 LUGS VARIOUS SIZES SHOWED 173 
PEACHES UNSALABLE PLEASE DIVERT.” 

7. On or about July 138, 1950, on the order of complainant, car 
MDT 23028 was diverted to Chicago, Illinois, and arrived there 
on or about July 14, 1950. 


8. <A Federal inspection at Chicago, Illinois, on July 14, 1950, 
was limited to the upper four layers of the load and the report 
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certified the condition and grade of the peaches to be as follows: 

“Condition: Stock is mostly firm to firm ripe, some ripe. 
Light green to yellow, mostly turning yellow 
ground color. In most samples decay ranges from 
2 to 20%, many none, average 3% generally 
Rhizopus Rot in advanced stages. Damage by 
bruising in most boxes from 2 to 65%, some 
none, average approximately 20%, including ap- 
proximately 10% seriously damaged by 2 to 4 
discolored bruises 14 to 114 inches in diameter 
and 14 to 34 inches in depth. Bruising found 
scattered throughout boxes and generally occur- 
ring on firm ripe or ripe stock. 

“Grade: Now fails to grade U.S. No. 1, Standard Pack, only 
account bruising and excessive decay in some 
samples.” 

9. The peaches were sold at auction on July 17, 1950, for a 
net amount of $974.75. The railroad carrier which completed the 
transportation service of car MDT 23028 paid the complainant, 
for the account of whom it may concern, $829.77 in settlement 


for damage to the produce in transit due to delay and rough treat- 


ment. 
10. The formal complaint was filed November 13, 1950, which 


was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 
The respondent’s principal defense is that the peaches were not 
U.S. No. 1 and were not in suitable shipping condition at the time 
of sale. Ordinarily, title in an f.o.b. sale passes on delivery of the 
produce to the carrier, and the seller is required to deliver produce 
to the carrier in suitable shipping condition, that is, in a condi- 
tion which, if the shipment is handled under normal transporta- 
tion service and conditions, will assure delivery without abnormal 
deterioration at the destination specified in the contract (7 CFR 
46.24(i),(j)). In this case, there was no f.o.b. sale at the time 
the car left Reedley, California. Complainant completed the sale 
of the peaches to respondent on July 8, 1950, while car MDT 23028 
was in transit. Accordingly, complainant warranted that the 
peaches were U.S. No. 1 and in suitable shipping condition on 
July 8, 1950, the time of sale (7 CFR 46.24(k) ) ; Ernest E. Fadler 
Co, v. Hesser, 166 F. 2d 904 (10th Cir. 1948). 
There is no record of any inspection of the peaches on July 8, 
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1950, the time of sale, to aid in the determination of the grade 
of the fruit at that time. The peaches were found to be U.S. No. 1 
at shipping point on July 4, 1950. In addition, at Chicago, Illinois, 
on July 14, 1950, 10 days after the shipping point inspection and 
6 days after sale, the peaches were found on a Federal inspection 
to fail to grade U.S. No. 1 “only account bruising and excessive 
decay in some samples.” The inspector found that “in most samples 
decay ranges from 2 to 20%, many none, average 3% generally 
Rhizopus Rot in advanced stages.” This percentage of decay 6 
days after the date of sale would indicate that the factor of decay 
was not sufficient at time of sale to result in the failure of the 
peaches to grade U.S. No. 1 at that time. Moreover, the condi- 
tion of the peaches at Chicago as found by the Federal inspection 
may not have been representative of the condition of the carload 
of peaches as the inspection was restricted to the upper four layers 
of the load, and as the amount of decay is usually higher in the 
top layers of a carload. Jack Boles v. Yukon and Sons Produce 
Co., Inc., 7 A.D. 871; The Auster Company v. Wesco Foods Com- 
pany, 11 A.D. 70. It is common knowledge that a higher tem- 
perature prevails at the top of a carload, and, in fact, the Federal 
inspector at Chicago found that the temperature at the top of 
the doorway of the car was 49 degrees and at the bottom it was 
34 degrees. The peaches also failed to grade U.S. No. 1 at Chicago 
on account of bruising which was caused by rough treatment in 
transit. In rejecting the produce on July 12, 1950, at Decatur, 
Illinois, the respondent made no complaint as to rough treatment 
or as to bruising of the fruit. It would appear, therefore, that any 
such bruising occurred after arrival at Decatur. We conclude, 
therefore, that the peaches were U.S. No. 1 at the time of sale. 
Having asserted the defense of lack of suitable shipping condi- 
tion, respondent has the burden of proving that the peaches were 
abnormally deteriorated at destination. Respondent, on July 12, 
1950, rejected the fruit by the following telegram: 
“WE REJECT MDT 23028 ACCOUNT OVER RIPENESS 
AND DECAY 30 LUGS VARIOUS SIZES SHOWED 173 
PEACHES UNSALABLE PLEASE DIVERT.” 
The respondent did not specify in this telegram or at the hearing 
as to percent of decay or ripeness of the fruit. Respondent’s em- 
ployee testified at the hearing that on July 12, 1950, he examined 
30 boxes of the peaches contained in car MDT 23028 and found 
175 peaches that were soft, bad and decayed. This lack of detail 
as to the factors affecting grade and condition makes it impossible 
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to determine the condition of the peaches upon arrival at destina- 
tion with any degree of exactness. The respondent did not employ 
any impartial agency to determine the condition of the peaches 
upon arrival at Decatur, Illinois. Nor did the respondent, at the 
time of the transaction involved herein complain as to the condi- 
tion of the car or any bruising of the fruit resulting therefrom. 
The condition of the produce at Chicago on July 14, 1950, as found 
by the Federal inspection approximately fifty hours after arrival 
of car MDT 23028 at Decatur, Illinois, indicates that the factors 
of decay and softness at the time of rejection probably were not 
such as to justify a rejection. It is concluded that the respondent 
has failed to sustain the burden of proof that the peaches were 
abnormally deteriorated at destination. Respondent’s rejection of 
the peaches was without reasonable cause, and was in violation of 
Section 2 of the act. 

The measure of the loss suffered by complainant is the difference 
between the contract price and the net amount obtained on a 
proper resale of the peaches. In this case, the net sum received 
by complainant from the railroad carrier for damage to the 
peaches while in transit is to be deducted from such amount. After 
an unjustified rejection by the buyer, the seller, in disposing of 
the shipment, is only required to make reasonable efforts to miti- 
gate the damages. If, in the seller’s judgment a resale can be made 
to better advantage by diverting the car to another market than 
that at which it was rejected, and there is no indication of lack 
of diligence or bad faith in his so doing, the validity of the seller’s 
action will be upheld. California Fruit Exchange v. Hecht Pro- 
duce Company, 10 A.D. 231. It is concluded that the resale of the 
shipment at Chicago, Illinois, was proper and may be used as the 
basis for calculating the damages suffered by complainant as the 
result of respondent’s unjustified rejection of the shipment. More- 
over, respondent raises no question concerning the propriety of 
the resale or of the settlement with the carrier. 

In its answer respondent alleged that while these peaches were 
purchased in its name, the fruit was purchased for the joint ac- 
count of the respondent and Linck Brokerage Company, Danville, 
Illinois, the broker who consummated the sale. This allegation has 
no effect upon the respondent’s liability in this matter. At the 
hearing, S. E. Linck, owner of the brokerage firm that negotiated 
this sale, testified that he informed an employee of the complain- 
ant that the car of peaches was to be split between the respondent 
at Decatur, Illinois, and numerous buyers at Danville, Illinois. 
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However, the broker further testified that it was agreed that the 
complainant should consider the respondent as the purchaser of 
the entire carload of peaches. Moreover, respondent made no ob- 
jection to the complainant’s invoice listing it as sole purchaser 
of the carload of peaches. It is concluded, under the circumstances, 
that as between the parties, the respondent was the purchaser of 
the entire carload of peaches. 

In conclusion, reparation in the amount of $670.48, with in- 
terest, which is the difference between the contract price ($2,475) 
and the net amount realized from resale and from settlement with 
the carrier ($1,804.52), should be awarded to complainant. The 
facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $670.48, with interest thereon 
at the rate of 5 percent per annum from August 1, 1950, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3552) 


SAMUEL P. MANDELL Co. v. DAVID GOLDSAMT, INC. PACA Docket 
No. 5687. Decided June 10, 1953. 


Failure to Pay Purchase Price of Peaches 


Where complainant alleged that respondent failed and refused to pay com- 
plainant the contract purchase price for a carload of peaches shipped by 
complainant from Gaffney, South Carolina, and accepted by respondent at 
Jersey City, New Jersey, and respondent in its answer alleged a breach 
of contract in that complainant failed to ship outstandingly beautiful 
peaches as warranted and that complainant failed to disclose material 
information as to shipping condition, date of shipment, and date of arrival 
of the car at Potomac Yards, Virginia, where diversion was made to re- 
spondent, and that the contract was invalid because there was no meeting 
of minds as to vital details involved in the transaction, held, that respond- 
ent’s allegations are untenable and its failure toe pay the agreed purchase 
price is in violation of section 2 of the act for which reparation should be 
awarded complainant. 


Evidence Showing Transaction Based on F.O.B. Sale—Bur- 
den of Proof of F.O.B. Shipping Point Acceptance Sale 


Where complainant contended that the peaches were sold to respondent on 
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an f.o.b. shipping point acceptance basis and, in support thereof, offered 
his confirming wire which includes this term, and respondent maintained 
that the sale was made on a f.o.b. basis only, held, that since the weight 
of the evidence supports respondent’s version of the basis of sale, and 
since complainant has failed to sustain the burden of proving that the 
sale was made “f.o.b. shipping point acceptance,” the agreement between 
the parties called for nothing more than a purchase and sale of a carload 
of peaches on an f.o.b. basis. 


Evidence Failing to Prove Warranties 


The more reliable evidence herein indicates that the agreement between the 
parties called only for peaches of U.S. No. 1 grade at shipping point, 
with no guarantee that the fruit would sell at a profit to respondent. 


Sales Talk Distinguished from Warranties 


” 66 


The specification “beautiful” and such statements as “gorgeous,” “outstand- 
ing,” and “fairer than any other peaches” constitutes no more than ex- 
pressions of opinions or sales talk, as distinguished from statements of 
fact which could be construed as warranties. 


Failure to Prove Lack of Disclosure of Material Information 


Respondent’s contention that complainant failed to disclose material informa- 
tion as to shipping point, date of shipment, and date of car arrival is 
without merit, since complainant furnished respondent with the name of 
the shipper as well as the shipping point, and it is reasonable to conclude 
that complainant also supplied the shipping date and, furthermore, the 
evidence shows that it was a general practice for buyers to ask the 
shipping date in those instances where the seller does not disclose such 
information. 


Evidence Showing Fruit Was in Suitable Shipping 
Condition on Arrival 


The condition of the peaches on arrival at Jersey City was such as to war- 
rant the determination that the shipment was in suitable shipping condi- 
tion when it was sold to respondent on August 8, 1951, and it is quite 
possible that the bruising in excess of tolerance may have occurred while 
the peaches were being trucked by respondent from Jersey City, New 
Jersey, to New York City, approximately 3% hours subsequent to the 
joint inspection. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. David Gold- 
samt, Inc., of New York, New York, respondent, pro se. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed December 27, 1951, complainant al- 
leges that respondent failed and refused to pay complainant the 
agreed contract purchase price for a carload of peaches shipped 
by complainant from Gaffney, South Carolina, and accepted by 
respondent at Jersey City, New Jersey. A copy of the formal 
complaint and a copy of the report of investigation prepared by 
the Regulatory Division of the Fruit and Vegetable Branch were 
served upon respondent by registered mail on January 18, 1952. 
On the same day, similar service was made of a copy of the report 
of investigation upon complainant’s attorney. Respondent filed an 
answer on February 8, 1952, alleging a breach of contract in that 
complainant failed to ship outstandingly beautiful peaches as war- 
ranted; that complainant failed to disclose material information 
as to shipping point, date of shipment, and date of car arrival at 
Potomac Yards, Virginia, where diversion was made to respond- 
ent; and that the contract was invalid because there was no meet- 
ing of minds as to vital details involved in the transaction. 

A hearing was held at New York City on August 27, 1952. E. 
H. Ferguson, authorized representative, appeared for respondent. 
Complainant was represented by counsel. There was received in 
evidence the oral testimony of three witnesses, two for respondent 
and one for complainant. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Samuel P. Mandell Co., is a corporation whose 
post office address is 134 Walnut Street, Philadelphia, Pennsyl- 
vania. 


2. Respondent, David Goldsamt, Inc., is a corporation whose 
post office address is 199 Duane Street, New York 13, New York. 
Respondent was licensed under the act at the time of the transac- 
tion involved in this proceeding. 


3. On or about August 8, 1951, in the course of interstate 
commerce, complainant sold to respondent 387 bushel baskets of 
U.S. No. 1 Elberta peaches, 214 inch up, Sunny Slope Brand, con- 
tained in car WFEX-65155, at an agreed price of $3.25 per bushel, 
or a total of $1,257.75, f.o.b. shipping point, such shipping point 
being Gaffney, South Carolina. At the time of sale, car WFEX- 
65155 was on track at Potomac Yards, Virginia, Initial negotia- 
tions for the purchase and sale were arranged by Rosenthal-Gold- 
samt, Inc., a carlot brokerage firm located at 204 Franklin Street, 
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New York City. Final sale arrangements were completed between 
complainant’s Samuel P. Mandell and respondent’s Sidney Rosen- 
thal. Except as to grade, complainant did not represent or war- 
rant the quality or condition of the peaches sold to respondent, 
nor did complainant guarantee a profit to respondent upon resale. 


4. The peaches were federally inspected at shipping point on 
August 2 and 3, 1951, and certified as grading U.S. No. 1, 214 inch 
up, with no decay. Car WFEX-65155 was shipped from Gaffney, 
South Carolina, on August 4 and arrived at Potomac Yards, Vir- 
ginia on August 6, 1951, from which point it was diverted on 
August 8, 1951, to respondent at Jersey City, New Jersey, arriving 
at Harsimus Cove at 4:00 p.m. on August 9, 1951, and being placed 
on a team track at the Ball Grounds Yard in Jersey City at 7:00 
p.m. the same evening. 

5. A joint inspection of the lading, commodity and condition 
was made at the Ball Grounds in Jersey City, New Jersey, by 
inspectors of the National Inspection Service and the Railroad 
Perishable Inspection Agency, at 8:30 p.m. on August 9, 1951. 
The N.LS. certificate showed an average of 11 percent soft bruises, 
while the R.P.1I.A. certificate disclosed no abnormal bruising. The 
joint inspection was made at a time when the peaches were one- 
third unloaded. 

6. All of the 387 bushel baskets of peaches were trucked by 
respondent from the Ball Grounds in Jersey City, New Jersey, 
to its place of business at 199 Duane Street, New York City, during 
the night of August 9, 1951. 

7. Federal inspection was made of 200 bushel baskets of the 
peaches at respondent’s place of business in New York City at 
11:50 p.m. on August 9, 1951. The peaches were certified as fail- 
ing to grade U.S. No. 1 only because of bruising in excess of tol- 
erance, such bruising being described as running from 8 to 25 
percent, averaging approximately 14 percent damage, including 
4 percent serious damage, the bruising being scattered through 
the pack and affecting all stages of maturity. 

8. Respondent resold the peaches on August 10, 1951, for the 
gross amount of $981, from which the cost of freight and cartage, 
$425.21 was paid, leaving net proceeds of $555.79, which sum 
respondent remitted to complainant. 

9. Formal complaint was filed December 27, 1951, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Complainant contends the peaches were sold to respondent on 
an f.o.b. shipping point acceptance basis and, in support thereof, 
offered its confirming wire which includes this term. It is respond- 
ent’s position that the sale was made on an f.o.b. basis only. Com- 
plainant’s wire of confirmation does not represent the contract 
between the parties. Such a wire is for consideration as eviden- 
cing the parties’ intention only when there is a failure to make 
prompt objection. The record shows that within 24 hours after 
receiving complainant’s confirming wire, respondent sent a tele- 
gram reading in part: “ALSO CALL YOUR ATTENTION TO 
FACT THESE PEACHES NOT PURCHASED SHIPPING 
POINT ACCEPTANCE BUT MERELY FOB.” (Inv. Rep. Ex. 
B-3). 

Complainant’s oral testimony at the hearing makes no mention 
of the term “FOB Acceptance.” When questioned as to the terms 
of sale, complainant’s President, Samuel P. Mandell, testified 
(Fr. 293% 

“T had offered Sid Rosenthal these peaches, which were at 
Potomac at the time, at the basis of $3.25 f.o.b. shipping 
point, and bargaining back and forth, he finally agreed to buy 
the car at $3.25 f.0.b. shipping point as a US-1 car at ship- 
ping point.” 

The term “FOB Acceptance” in any contract covering the pur- 
chase and sale of fresh fruits and vegetables under the act would 
constitute a material provision of the agreement, and one which a 
party would not be likely to overlook in testifying as to contract 
terms. It is also significant that complainant’s invoice refers to 
the sale as made on an “FOB” basis only. 

The testimony of respondent’s Sidney Rosenthal and David 
Goldsamt is that the sale was made on an f.o.b, basis. The record 
also contains a statement of the broker, Rosenthal-Goldsamt, Inc., 
that complainant offered the peaches for sale at ‘$3.25 f.o.b. per 
bushel” (Inv. Rep. Ex. D). The weight of the evidence appears 
to support respondent’s version of the basis of sale, and since 
complainant has failed to sustain the burden of proving that the 
sale was made “fob shipping point acceptance,” it is concluded 
that the agreement between the parties called for nothing more 
than a purchase and sale of a carload of peaches on an f.o.b. basis. 

Respondent claims a breach of warranty as to the quality and 
condition of the peaches. The claimed warranty is variously de- 
scribed in the record. In the answer it is set forth that “complain- 
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ant then represented said peaches were so outstandingly beautiful 
they would sell at a profit to respondent on the basis of $3.25 f.0.b.” 
In a series of wires sent to complainant by respondent, the claimed 
warranty is stated as “BEAUTIFUL CAR PEACHES” (Inv. Rep. 
Ex. B-2); “PEACHES IN CAR WHICH YOU DESCRIBE AS 
USONE OR BETTER?” (Inv. Rep. Ex. B-3) ; “PLEASE MAKE 
OTHER DISPOSITION OF CAR AS THIS NOT KIND OF 
QUALITY AND CONDITION WHICH YOU STATED WOULD 
BE AT LEAST BETTER THAN USONE” (Inv. Rep. Ex. B-5) ; 
“YOU QUOTED THIS CAR USONE OR BETTER” (Inv. Rep. 
Ex. B-7) ; “CAR NOT USONE AS YOU REPRESENTED?” (Inv. 
Rep. Ex. B-8). According to the broker, complainant described 
the peaches as “outstanding quality, beautiful, finer than any other 
peaches arriving on the market, and will outsell any other peaches” 
(Inv. Rep. Ex. D). Respondent’s Mr. Rosenthal testified that “Mr. 
Mandell told me that these peaches were outstanding, beautiful 
and gorgeous” (T. p. 26), these peaches were outstanding, beauti- 
ful and gorgeous” (T. p. 26), and “Mr. Mandell quoted me the 
equivalent of US fancy” (T. p. 35). Respondent’s Mr. Goldsamt 
testified that Mr. Mandell represented the commodity as “‘beauti- 
ful peaches” (T. pp. 51 and 54). 

It is complainant’s testimony that the peaches were sold as 
grading U.S. No. 1 at shipping point, and that no representation 
was made as to the quality or condition of the fruit, or that the 
peaches would sell at a profit to respondent. While respondent 
denies there was any discussion of grades at the time the contract 
was negotiated, there is evidence of record to indicate otherwise. 
On August 9, 1951, respondent wired exceptions to complainant’s 
telegram of confirmation stating, among other things: “ALSO 
YOU CONFIRM CAR AS US1 AS THIS WHAT WE PUR- 
CHASED” (Inv. Rep. Ex. B-2). On the same day, complainant 
replied by wire: “SORRY OVERLOOKED MENTIONING, YES 
THIS CAR GRADES USONE SHIPPING POINT WFE 65155” 
(Inv. Rep. Ex. B-4). As to complainant assuring respondent the 
peaches would sell at a profit, Sidney Rosenthal admitted on cross 
examination that it is not a general practice for a seller to guar- 
ante: a buyer’s selling price upon delivery (T. p. 29). In our view, 
the ‘nore reliable evidence points to an agreement calling only for 
peaches of U.S. No. 1 grade at shipping point, with no guarantee 
that the fruit would sell at a profit to respondent. 

We have previously held that the specification “beautiful” has 
no recognized meaning and must have been considered as sales 
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talk. J. W. Myers Commission Co. v. Farris Bros., 8-117, PACA 
Docket No. 113. Similarly, it is felt that statements such as “gor- 
geous”, “outstanding”, and “finer than any other peaches” 
amounts to no more than expressions of opinion or sales talk, as 
distinguished from statements of fact which could be construed as 
warranties. This point was conceded by respondent’s Mr. Gold- 
samt who testified on cross examination: 
“Q. Mr. Goldsamt, when you sell things you also say that 
things are beautiful, don’t you? 
A. At times. 
Q. Imean, that is sales talk? 
A. That is right, there is a sales point there.” 

From the evidence of record, it is concluded that except as to 
grade complainant did not warrant the quality or condition of the 
fruit. 

Respondent charges complainant with concealing vital infor- 
mation in failing to disclose a delay of five days from the time the 
loading was completed at shipping point to the time the car was 
diverted to respondent. Respondent contends that since complain- 
ant did not advise the date of shipment, respondent was entitled 
to rely upon the car of peaches as being a fresh arrival at Potomac 
Yards, Virginia, at the time of purchase on track. The record 
shows that the fruit was inspected on August 2 and 3, 1951, at 
Gaffney, South Carolina; that the car was shipped from that 
point on August 4th and arrived at Potomac Yards, Virginia, on 
August 6th; and that diversion of the car to respondent at Jersey 
City, New Jersey, was accomplished on August 8, 1951. 

Complainant’s Mr. Mandell testified that in negotiating the sale 
of the peaches to respondent’s Sidney Rosenthal, he informed 
Rosenthal that the car had been shipped from South Carolina on 
August 4, 1951. In denying that he was advised of the shipping 
date, Rosenthal did admit that Mandell told him the name of the 
shipper and that the car had been shipped from South Carolina 
(T. p. 21). Having furnished respondent with the name of the 
shipper as well as the shipping point, we believe it is reasonable 
to conclude that complainant also supplied the shipping date, 
particularly since on cross examination Rosenthal acknowledged 
that it was a general practice for buyers to ask the shipping date 
in those instances where the seller does not disclose such informa- 
tion (T. p. 26). 

There remains for our determination the question of whether 
the shipment was in suitable shipping condition at the time of 
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sale. The peaches graded U.S. No. 1 at shipping point. At Jersey 
City, New Jersey, the destination specified in the contract of sale, 
a joint inspection was made at 8:30 p.m. on August 9, 1951, the 
car being then one-third unloaded, by the National Inspection 
Service and the Railroad Perishable Inspection Agency. No ab- 
normal deterioration was revealed as a result of the joint inspec- 
tion, The N.I.S. certificate showed averages of 2 percent brown 
rot and 11 percent soft bruises. The R.P.I.A. certificate showed an 
average of 1 percent brown rot decay and no abnormal bruising. 

Federal inspection of 200 bushel baskets of the peaches was 
made at respondent’s place of business in New York City at 11:50 
p.m. on August 9, 1951, which was approximately 344 hours sub- 
sequent to the joint inspection made at Jersey City, and subse- 
quent to trucking the peaches to respondent’s place of business 
in New York City, the peaches failed to grade U.S. No. 1 only 
because of bruising in excess of tolerance, the bruising was de- 
scribed as averaging approximately 14 percent damage, including 
4 percent serious damage. In the circumstances, it is quite possible 
that the excess bruising damage may have occurred while the 
peaches were being trucked by respondent from Jersey City, New 
Jersey, to New York City. In any event, the condition of the 
peaches on arrival at Jersey City was such as to warrant our con- 
cluding that the shipment was in suitable shipping condition when 
it was sold to respondent on August 8, 1951. 

Respondent’s failure to pay promptly the agreed purchase price 
for the car of peaches is in violation of section 2 of the Act. Com- 
plainant should be awarded reparation in the amount of $701.96, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $701.96, with interest thereon 
at the rate of 5 percent per annum from September 1, 1951, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 3553) 


Max MEYERs v. J. E. NELSON & SONS. PACA Docket No. 5488. 
Decided June 11, 1953. 


Dismissal of Petition for Reconsideration 


Respondent’s petition for reconsideration is hereby dismissed for failure to 
show error in the conclusions reached in the order of June 11, 1952, 
which are supported by the evidence and the law applicable thereto. 


Messrs. Nelson & Campbell, Altoona, Pennsylvania, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued on June 11, 1952, granting reparation against respondent 
and in favor of complainant in the amount of $314.97, with in- 
terest thereon at the rate of 5 percent per annum from April 1, 
1950, until paid. The order was based upon the conclusion that 
respondent breached its contract with complainant to resell the 
major portion of the apples in question for complainant without 
deducting a commission, and that such breach of contract was in 
violation of section 2 of the Act. Copies of the order were served 
by registered mail upon respondent and complainant on June 18, 
1952. On June 23, 1952, and within the time provided by the rules 
of practice, respondent filed a petition for reconsideration of the 
order of June 11, 1952, a copy of which was served upon attorneys 
for complainant. Within the time provided by the rules of prac- 
tice, complainant filed an answer to the petition. 

Respondent contends that it was error to issue an order against 
it based upon the breach of a resale contract between complainant 
and respondent, since no such breach was alleged in the complaint, 
and further contends that such a breach was not supported by 
any evidence presented at the hearing, but is based solely on a 
letter addressed to complainant by respondent, introduced in evi- 
dence at the hearing allegedly for the sole purpose of raising an 
estoppel against respondent to deny that it was the contracting 
party. Section 47.6 of the rules of practice provides that: 

“If the procedure provided in section 47.8(b) fails to effect 
an amicable or informal adjustment and indicates the prob- 
ability of a violation of the Act, the person filing the informal 
complaint may, if further proceedings are desired, file with 
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the Branch a formal complaint setting forth the information 
and accompanied by the papers indicated in section 47.3 (a) 
(2) and (3), including a statement of the amount of damages 
claimed, with the basis therefor, and the method of determin- 
ation...” 


This rule does not specifically require that a complainant set 
forth with technical accuracy the nature of his claim and his legal 
status. 


Respondent’s attorney argues in his petition that the action 
of the Judicial Officer in entering an order based upon a claim 
that was not raised by complainant in his complaint, at the hear- 
ing, or in his brief, “‘is illegal and improper and would defeat the 
orderly, legal and proper administration of the Perishable Agri- 
cultural Commodities Act by depriving the Respondent of notice 
of what he is expected and required to meet and prepare to de 
fend in a Complaint proceeding under the Act.” We have held 
that to deprive a complainant of a remedy to which the evidence 
shows him otherwise entitled, upon the ground of his failure to | 
ascribe the appropriate legal significance to the facts constituting 
his complaint, would be to defeat the purpose of the Act. Coastal 
Produce Company v. Joe Perrone & Co., 8 A.D. 1050, citing Kol- 
berg v. Central Fruit & Grocery Company, 37 Ohio App. 64, 174 
N.E. 144. We call respondent’s attention to Exhibit 1-2, Report § 
of Investigation, wherein complainant stated to the Department: | 
“He advised us as of his letter of March 7th that no brokerage 
or commission would be charged us, for selling these apples. ... 
a 10% commission was deducted for the handling of the fruit. 
When I brought this to the attention of Mr. Nelson, he said that 
I had been speaking to his son, who should not have made such 
an agreement with us.” Also Exhibit 4-2, wherein complainant 
states “... when J. E. Nelson & Sons were advised of these facts, | 
it realized that it had not lived up to its contract and attempted 
to make amends by agreeing to make every effort to sell the apples 
agreeing not to charge any brokerage or commission on anything 
it was able to sell.” These exhibits definitely show that the com- 
mission charges were objected to by complainant and constituted 
an issue between the parties. Since these exhibits are a part of 
the evidence of record and were served with the Report of Inves- 
tigation upon respondent more than 7 months prior to the hearing, 
we conclude that there is no merit in respondent’s claim of “sur- 
prise.” 

Respondent points to its “undenied averment” in Exhibit 3-2, 
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Report of Investigation, that ‘a new arrangement was entered 
into with the complainant to dispose of the apples on a jobbing 
basis through respondent’s warehouse at Altoona, Pennsylvania, 
with the understanding that usual handling expenses and charges 
would be made.” We do not think this letter (Exhibit 3-2, supra) 
is sufficient evidence that a new agreement was entered into by 
the parties on a different basis than that set forth in respondent’s 
letter to complainant of March 7, 1950. In Exhibit 3-2, respondent 
states as follows: ‘“‘However, no acceptable offers were received 
for the apples at the storage and it was then decided, with the 
approval of complainant, that the 972 bushels of apples in storage 
Berkeley Springs would be disposed of on a jobbing basis through 
the warehouse of J. E. Nelson & Sons, at Altoona, Pa.” Respond- 
ent goes on to state that: 
“There was never any agreement or understanding that any 
of these apples would be handled without reimbursement for 
actual selling expenses and no commitment regarding waiver 
of brokerage or commission, except under the original ar- 
rangement whereby the writer made an effort to sell the 
apples at storage in Berkeley Springs, W. Va., but was un- 
successful in obtaining an acceptable offer, as above stated. 


In making returns to complainant, it was assumed, naturally, 
that J. E. Nelson & Sons would be entitled to actual selling 
costs, and a flat 10% fee was charged to cover actual hand- 
ling costs, including cartage, delivery, and labor. These items 
would normally be charged in addition to the usual commis- 
sion, but as an accommodation to complainant, this was not 
done.” 


In our opinion, this language strongly indicates that there was 
no agreement or discussion whatever with complainant at this 
point concerning the payment of brokerage, commission, or hand- 
ling expenses. While respondent says that it was assumed, natur- 
ally, that respondent would be entitled to actual selling costs, 
there is nothing to show that this was assumed by anyone other 
than respondent. We must conclude, therefore, that there is no 
basis for respondent’s contention that it entered into a second 
agreement with complainant providing for the payment of com- 
mission and/or handling costs. 

We are of the opinion that the conclusions reached in the order 
of June 11, 1952, are supported by the evidence and the law ap- 
plicable thereto. 


Respondent’s petition for reconsideration is hereby dismissed. 
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The reparation awarded in the order of June 11, 1952, shall be tura 
paid within 30 days from the date of this order. The 
The facts and circumstances as set forth herein shall be pub- com} 
lished. | on o 


Service hereof shall be made upon the parties. into 
oran 


pick: 

(No. 3554) from 

resu. 

PACA Docket No. 5531. Decided June 11, 1953. the | 
A 
by re 
repo: 


Dismissal — Failure to File Complaint within Limitation 
Period — Lack of Jurisdiction 


Where complainant alleged that by oral contract it entered into a joint ven- Soul 
ture with respondent covering a number of carloads of oranges, that the Fur 
joint venture resulted in a loss and that respondent failed to pay the was 
balance of its share of the loss and pleaded, among other affirmative on MW 
defenses, that the complaint was not filed within one month after the deny 
cause of action accrued, held, that since the informal complaint was not affirr 
filed within the limitation period, the complaint should be dismissed for ‘ 
lack of jurisdiction. plain 

accrt 


Evidence Showing Informal Complaint Not Filed within A. 
Limitation Period were 


Where respondent contended that the cause of action accrued on July 30,1949, § testiz 
the date of complainant’s joint account statement which was ten and ant’s 
one-half months prior to the filing of the informal complaint, and com- 
plainant urged that the complaint was timely filed because this was a 
running transaction in which there were credits and debits between the were 
parties, and as late as March 2 and July 22, 1950, complainant sent ent. 
memoranda to respondent showing that the latter had been credited with Pr 
one- half of the net amounts recovered on claims filed with the carrier, | 
held, that since the undisputed evidence in this proceeding is that on or chanj 
before July 30, 1949 the alleged joint venture was completed, the fruit In th 
having been disposed of, the conclusion must be reached that the cause enter 
of action accrued not later than July 30, 1949 when complainant ascer- plain 
tained that the loss had been sustained, for, if this were not so, com- such 
plainant would not have sent to respondent the joint account statement | 
setting forth one-half of the loss claimed due to respondent. 


respc 


mail. 


. Alexander Golbus of Golbus & Golbus, of Chicago, Illinois, for complain- 
ant. Mr. Michael C. Bernstein and Mr. Norman Coplan of Bernstein, 
Weiss, Tomson, Hammer & Parter, of New York, New York, for respond- 
ent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The informal complaint was filed June 12, 1950, and the formal 
complaint was filed October 17, 1950. Complainant alleges that 
on or about May 1, 1949, complainant by oral contract entered 
into a joint venture with respondent covering ten carloads of 
oranges on the basis of actual cost of the fruit together with the 
picking, hauling and packing charges less any amounts received 
from the cannery for the fruit not packed; that the joint venture 
resulted in a loss; and that respondent has failed to pay $1,094.91, 
the balance of its share of the loss. 

A copy of the formal complaint was served upon respondent 
by registered mail on March 28, 1951, together with a copy of the 
report of investigation prepared by the Regulatory Division of the 
Fruit and Vegetable Branch. A copy of the investigation report 
was also served upon complainant’s attorney by registered mail 
on March 29, 1951. Respondent filed an answer on May 15, 1951, 
denying the allegations of the complaint. The answer sets up three 
affirmative defenses; (1) accord and satisfaction; (2) the com- 
plaint was not filed within nine months after the cause of action 
accrued; and (3) the Statute of Frauds. 

A hearing was held at * * * on May 2, 1952. Both parties 
were represented by counsel and both parties filed briefs. Oral 
| testimony was received from two witnesses, * * *, complain- 
ant’s vice-president, and * * *, former general manager of 
respondent’s branch office in * * *. A total of 41 exhibits 
were offered in evidence, 28 for complainant and 13 for respond- 
ent. 

Prior to the hearing, complainant filed an amended complaint 
changing respondent’s name from “* * *” to “* * 9%” 
| In the absence of objection by respondent, the presiding officer 

entered an order on March 3, 1952, whereby the amended com- 
plaint was made part of the record in this proceeding. Copies of 
such order were served upon the parties’ attorneys by registered 


| mail. 


FINDINGS OF FACT 


1. Complainant, * * *, isacorporation whose post office 
| address is * * *, [Iilinois. 


2. Respondent, * * *, is a partnership composed of 
* © * whose addressis * * * and * * *, New York. 


’ 


At the time of the transactions involved herein, respondent was 
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licensed under the act. Respondent is no longer doing business, 
the partnership having been dissolved sometime during the fall 
of 1949. 


3. On or about May 1, 1949, in the course of interstate com- 
merce, complainant entered into a joint account agreement with 
respondent for the handling of a quantity of Florida oranges. 


4. During June 1949, complainant purchased from * * *, 
* * * Florida, approximately 7,974 boxes of oranges. Ten 
carloads of these oranges, consisting of 4,850 boxes, were shipped 
by complainant to itself at * * *, [Illinois, or diverted to re- 
spondent at * * *, orto * * *, Qhio, all as shown be- 
low, on the dates set forth and in cars initialed and numbered as 
follows: 


Date Shipped Car No. 
June 3, 1949 BRE 74741 
June 3, 1949 FGE 32296 
June 6, 1949 FGE 55814 
June 8, 1949 WFE 65789 
June 11, 1949 FGE 50602 
June 14, 1949 FGE 38462 
June 15, 1949 WFE 62262 
June 17, 1949 NRC 4456 
June 18, 1949 PFE 74999 New York 
June 21, 1949 FGE 52656 New York 
5. The six carloads of oranges received by respondent were 
sold through the * * *. Respondent remitted the net pro- 


ceeds of $15,012.18 to complainant. 


6. On or about July 30, 1949, complainant mailed a statement 
of account to respondent which showed the cost of the oranges as 
$38,228.25; proceeds of $23,128.10 from the sale of the 10 car- 
loads and $10,603.72 due from the cannery; a joint loss of $4,- 
* 496.43 ; and one-half of the loss or $2,248.21, due from respondent. 
Complainant enclosed a statement of account dated June 27, 1949, 
from * * * which showed the purchase of 7,974 boxes of 
oranges for $30,301.20, plus picking, hauling and packing charges 
of $7,927.05 and also the account sales for the four carloads of 
oranges sold in * * *, Illinois, and * * *, Ohio. 


estination 
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7. On or about October 7, 1949, the complainant received re- 
spondent’s check dated September 20, 1949, in the amount of 
$1,124.10. The following printed statement appears in the upper 
left-hand corner of the check: “This CHECK is issued in payment 
of items as per statement following. Endorsement of payee will 
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constitute a receipt in full.” Immediately below this printed state- 
ment and under columns designated “DATE” and “AMOUNT,” 
respondent inserted the following words: “Our share * * * 
deal.” Complainant inked out the words “Our share 
deal’ and wrote in ink “1% Share.” Thereafter complainant en- 
dorsed the check and on or about October 10, 1949, deposited it 
inthe * * *, Illinois. 

8. Complainant filed railroad claims and received payments in 
connection with cars FGE 32296, $28.00 net, and WFE 65789, 
$30.40 net. Copies of credit memoranda issued by complainant on 
March 2 and July 22, 1950, in the as of $14.00 and $15.20, 
were forwarded to respondent at * * *. 

9. Respondent has not paid the balance of $1,094.91 claimed 
by complainant. 

10. Informal complaint was filed June 12, 1950, which was not 
within nine months after the alleged cause of action accrued on 
July 30, 1949. 


CONCLUSIONS 


At the oral hearing, * * * testified that on or about May 
1, 1949, he advised * * * over the telephone that he could 
purchase a crop of oranges, approximately 10 carloads, from 
* * *, in Florida, and that * * * agreed to such pur- 
chase on a joint account basis. * * * was unable to recall 
the details of the agreement. * * * testified that the agree- 
ment was for 10 carloads of natural color oranges packed in Bruce 
boxes; the cost was to be approximately $5 per box; and the 
oranges were to be picked the last week in June, and part was to 
be shipped that week and the balance in July. * * * denied 
that the agreement was a tree or crop deal. * * * admitted 
on cross-examination that he assured * * *_ the oranges 
would be July shipments. * * * _ testified further that on 
or about June 1, 1949, * * * advised him over the telephone 
that * * * said the oranges were ready for shipment and 
that he ( * * *) replied “I made a deal with you for ten 
carloads of oranges in July, and I don’t want any oranges now. 
If that is your deal, I have no part...” * * * testified that 
* * * called him subsequently and said * * * had ship- 
ped a car of oranges and he replied “If you want to put it in New 
York, I will tell you what I will do. If you are stuck on this deal, 
and I have no part of it, I will be glad to handle the cars for you 
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for nothing on anything you want to put here, but we are not 
joint account on this deal.” According to * * * * * * 
said “I am giving you the car and do the best you can and we 
will see what happens.” * * * testified that * * * ob- 
jected to the oranges being shipped earlier than agreed, but that 
he made no objection to the joint account until the deal was over 
and there was no conversation or agreement that the six carloads 
shipped to respondent were to be handled on consignment for 
complainant. 

The foregoing testimony presents two troublesome questions of 
fact (1) whether the agreement was for 10 carloads of oranges 
or a crop deal, and (2) whether the oranges were handled under 
the joint account agreement. We deem it unnecessary to decide 
these questions because the complaint must be dismissed for the 
reason which appears hereinafter. 

Respondent contends that the complaint against it was not filed 
within nine months after the cause of action accrued. Respondent 
takes the position that the cause of action accrued on July 30, 
1949, the date of complainant’s joint account statement, which 
was ten and one-half months prior to the filing of the informal 
complaint. In its brief, complainant urges that the complaint was 
timely filed because this was a running transaction in which there 
were credits and debits between the parties and as late as March 
2 and July 22, 1950, complainant sent memoranda to respondent 
showing that respondent had been credited with one-half of the 
net amounts recovered on claims filed with the carrier. 

The undisputed evidence in this proceeding is that on or before 
July 30, 1949, the alleged joint venture was completed, the oranges 
having been disposed of. At this time complainant had * * * 
account sales and the net proceeds realized from the sale of the 
oranges. The joint account statement which complainant sent to 
respondent on July 30, 1949, sets forth what appears to be a com- 
plete and final balance. So far as the evidence shows, respondent 
was not informed at that time or previously that any claims had 
been filed with the carrier by complainant. In fact the evidence 
indicates that it was not until later that complainant filed five 
claims with the carrier. Three were apparently filed on March 14, 
1950, covering cars NRC 4456, WFE 62262 and PFE 74999. It is 
not stated whether any recovery was had on these. The claims on 
cars FGE 32296 and WFE 65787 appear to have been filed during 
February and March 1950, respectively. Complainant recovered a 
net amount of $28 on FGE 32296 and $30.40 on WFE 65787, and 
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credit memoranda for one-half of these amounts were sent to 
respondent on March 2 and July 22, 1950. 

The report of investigation shows that the informal complaint 
was filed by complainant on June 12, 1950, with the * * * 
office of the Regulatory Division. If, as complainant urges, the 
cause of action did not accrue until July 22, 1950, then it would 
seem that the informal complaint was prematurely filed. There 
would also be a question whether the cause of action has accrued 
even now since three of the claims filed with the carrier remain 
unpaid. The better rule, as we see it, is that the cause of action 
accrued not later than July 30, 1949, when complainant ascer- 
tained that a loss had been sustained. If this were not so, com- 
plainant would not have sent to respondent the joint account state- 
ment setting forth one-half of the loss claimed due from respond- 
ent. 

In its brief complainant cites in support of its position the 
decision in Knaebel Produce Co. v. S. M. Young, 1 A.D. 611. There 
complainant sought to recover from respondent one-half of the 
loss sustained by their joint venture in the handling of potatoes 
between July 1, 1938 and February 23, 1940. It appears that on 
February 23, 1940, complainant sent to respondent a joint account 
statement showing the amount due from respondent. The prelim- 
inary statements contains the following paragraph: 

“The principal defense on the part of the respondent is that 
the claims were barred by the so-called statute of limitations. 
The preponderance of the evidence shows that there were 
debits and credits during the entire time, and as the informal 
complaint was filed on September 18, 1940, followed by the 
formal complaint which was filed on July 31, 1941, it must 
be found that the position taken by the respondent is not 
tenable. As late as April 23, 1941, the respondent was cred- 
ited with $8.08, being half of the net amount recovered from 
the carrier in connection with a claim on one of the cars 
handled on joint account.” 

Regardless of any inferences which it may be possible to draw 
from the last sentence of the foregoing paragraph, the actual 
finding with respect to the timeliness of the filing of the complaint 
is as follows: 

“6. The above transactions constituted a running account, 
the last car handled on a joint account basis was on or about 
February 23, 1940, and the informal complaint was filed on 
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September 18, 1940, which was within the nine months al- 
lowed under the act for the filing of a claim for reparation.” 

It seems clear from this finding of fact that the cause of action 
was considered to have accrued on February 23, 1940, the date the 
joint venture was terminated and the loss was ascertained. There- 
fore, it is consistent with our holding in the present proceeding. 

During the investigation of the informal complaint, complain- 
ant also contended that the complaint was timely filed because 
negotiations to recover a refund or allowance from * * * 
were not brought to a definite conclusion until sometime in June 
1950. It is stated that respondent was notified of such negotiations 
at some undisclosed time after complainant sent to respondent the 
joint account statement. It appears from the evidence that no 
allowance or refund was granted. There is no substantial differ- 
ence between complainant’s contention here and its previous one 
concerning carrier claims. 

In Cadenasso v. California-Mexico Distributing Co., 2 A.D. 751, 
it was stated that the nine-month period allowed in the act for 
filing claims is a limitation upon jurisdiction and, therefore, being 
of more consequence than a statute of limitations, cannot be al- 


tered by the parties. Gehl’s Guernsey Farmers, Inc. v. Midfield 
Pkrs., et al, 8 A.D. 187. It is concluded that the informal com- 
plaint was not filed within nine months after the cause of action 
accrued. For lack of jurisdiction, the complaint should be dis- 


missed. 


ORDER 


The complaint is dismissed. 
Copies of this decision shall be served upon the parties. 


(No. 3555) 


R. H. Dietz & Co., INC. v. PUBLIC WHOLESALE FRUIT Co. PACA 
Docket No. 6001. Decided June 22, 1953. 


Failure to Pay Balance of Purchase Price of Watermelons— 
Default 


Where complainant sought an award of reparation in the amount of the 
alleged unpaid balance of the purchase price of watermelons sold and 
delivered to respondent, held, that since respondent admitted the material 
facts alleged in the complaint and waived oral hearing by failing to file 
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an answer, reparation in the amount of the balance of the purchase price 
should be awarded to complainant. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 3, 1952. Formal com- 
plaint was filed on January 26, 1953. Complainant seeks an award 
of reparation in the amount of the alleged unpaid balance of the 
purchase price of a carload of watermelons sold and delivered to 
respondent in July 1952. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served by registered mail upon respondent 
on April 10, 1953. A copy of the report of investigation was served 
by registered mail upon complainant on April 13, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, R. H. Dietz & Co., Inc., whose 
address is 19 South Water Market, Chicago 8, Illinois. 


2. Respondent is a partnership composed of Norman Levin 
and Albert Levin, trading as Public Wholesale Fruit Company, 
900 State Street, Racine, Wisconsin, At the time of the transaction 
involved herein, respondent was licensed under the Act. 


8. On or about July 25, 1952, in the course of interstate com- 
merce, after personal inspection by one of respondent partners 
on track at Chicago, complainant contracted to sell respondent 
one carload of watermelons consisting of 972 watermelons weigh- 
ing 26,450 pounds at $3.00 per cwt. delivered Racine, Wisconsin. 
Complainant invoiced respondent for the agreed price, $793.50, 
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less freight to Racine plus tax amounting to $362.33, or for the 
net sum of $431.17. 

4. On or about July 25, 1952, after acceptance of the water- 
melons by respondent, complainant diverted the shipment to re- 
spondent at Racine, Wisconsin. 

5. Upon arrival of the shipment at Racine, Wisconsin, re- 
spond paid freight charges and tax and thereafter remitted to 
complainant the sum of $298.92, leaving a balance due complain- 
ant of $132.25, no part of which has been paid. 


6. Formal complaint was filed on January 26, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to make full payment promptly to com- 
plainant is in violation of section 2 of the Act. Complainant should 


be awarded reparation in the amount of $132.25, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $132.25, with interest thereon 
at the rate of 5 percent per annum from August 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3556) 


ESTRELLA FRUIT SHIPPING CORPORATION v. INDEPENDENT BANANA 
DISTRIBUTORS. PACA Docket No. 6010. Decided June 22, 1953. 


Failure to pay Balance of Purchase Price of Bananas— 
Default 


Headnotes in 12 A.D. 804, applicable here. 


Messrs. Chaffe, McCall, Toler & Phillips of New Orleans, Louisiana, for com- 
plainant. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on December 23, 1952. Formal com- 
plaint was filed on April 8, 1953. Complainant seeks an award of 
reparation in the amount of the alleged unpaid balance of the 
purchase price of six lots of bananas sold and delivered to re- 


spondent during October and November 1952. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served upon respondent on May 2, 1953. A 
copy of the report of investigation was served upon complainant 
on April 29, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings, 


FINDINGS OF FACT 


1. Complainant, Estrella Fruit Shipping Corporation, is a cor- 
poration whose address is 133 North Front Street, New Orleans 


16, Louisiana. 
2. Respondent is an individual, Jeanne C. Fox, trading as 


Independent Banana Distributors, whose address is 1041 San 
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Julian Street, Los Angeles, California. At the time of the transac- 
tions involved herein, respondent was licensed under the act. 


8. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following six lots of bananas 
on the dates and terms indicated: 

Quality Price 
Date No. of lbs. Description (per lb.) Total 
10/30/52 27,530 418 stems $ .05 f.o.b. $1,376.50 
(Green 8 & 9) 
10/30/52 30,170 399 stems 05 f.o.b. 1,508.50 
(Green 8 & 9) 
10/30/52 29,980 390 stems 05 f.o.b. 1,499.00 
(Green 8 & 9) 
11/13/52 29,170 424 stems .04 f.o.b. 1,166.80 
(Green 8 & 9) 
11/13/52 29,980 489 stems 03 f.o.b. 899.40 
(Specials) 
11/13/52 29,640 415 stems .04 f.0.b. 1,185.60 
(Green 8 & 9) 
TOTAL 176,470 TOTAL $7,635.80 

4. Six lots of bananas meeting the specifications of the fore- 
going contracts were shipped by motor truck from New Orleans, 
Louisiana, in interstate commerce, to respondent at Los Angeles, 
California. Upon arrival at destination, respondent accepted the 
bananas in compliance with said contracts of sale and made no 
complaint with respect thereto. 


5. The total purchase price of the six lots of bananas is $7,- 
635.80, of which respondent has paid only $1,800, leaving a balance 
due complainant of $5,835.80. 


6. Formal complaint was filed on April 8, 1953, which was 
within 9 months after the several causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of prac- 
tice (7 CFR 47.8(c)). 
~ Respondent’s failure to pay to complainant promptly the full 
agreed purchase prices for the six lots of bananas is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $5,835.80, with interest, and the facts should 
be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,835.80, with interest thereon 
at the rate of 5 percent per annum from December 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 













(No. 3557) 





LAWRENCE R. FAIR v. SHELBY COUNTY FRUIT & VEGETABLE Ex- 
CHANGE. PACA Docket No. 6005. Decided June 22, 1953. 






Failure to Pay Purchase Price of Potatoes—Default 






Where complainant sought an award of reparation in the amount of the 
alleged purchase price of potatoes sold and delivered to respondent, held, 
that since respondent admitted the material facts alleged in the complaint 
and waived oral hearing by failing to file an answer, reparation in the 
amount of the purchase price should be awarded to complainant. 








Mr. William Seltz, of Minneapolis, Minnesota, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 19, 1952. Formal com- 
plaint was filed on January 26, 1953. Complainant alleges that in 
September 1952, he sold and delivered to respondent 310 bags 
of potatoes and 100 bags in connection therewith, but that re- 
spondent has failed to pay any part of the contract purchase price. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served upon respondent on April 23, 1953. A 
copy of the report of investigation was served upon complainant’s 
attorney on April 22, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing than an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
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respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Lawrence R. Fair, whose 
address is Osseo, Minnesota. 


2. Respondent is an individual, Sam Barone, trading as Shelby 
County Fruit & Vegetable Exchange, whose address is 366 Wash- 
ington Street, Memphis, Tennessee. At the time of the transaction 
complained of herein, respondent was licensed under the Act. 


8. On or about September 3, 1952, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
310 sacks of potatoes at the agreed price of $3.50 per sack, and 
in connection therewith 100 sacks at 16 cents each, or for a total 
price of $1,101, f.o.b. Minneapolis, Minnesota. 


4. On or about September 6, 1952, commodities conforming 
to the terms of the contract were delivered to respondent at Min- 
neapolis, Minnesota and were shipped in trucks provided and 
operated by respondent, in interstate commerce, to the State of 


Tennessee. Respondent received and accepted the potatoes and 
sacks in compliance with said contract of sale, but has not paid 
complainant the purchase price of $1,101, or any part thereof. 


5. Formal complaint was filed on January 26, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

The facts thus admitted are that in September 1952, complain- 
ant sold to respondent 310 sacks of potatoes and 100 sacks in con- 
nection therewith for $1,101; that commodities which conformed 
to the terms of the contract were delivered by complainant to 
respondent and were shipped in interstate commerce; and that 
respondent has not paid to complainant the agreed purchase price 
of $1,101, or any part thereof. 

Respondent’s failure to make full payment promptly to com- 
plainant is in violation of section 2 of the Act. Complainant should 
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be awarded reparation in the amount of $1,101, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,101, with interest thereon 
at the rate of 5 percent per annum from October 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3558) 


Louis KANDSz v. SAM BuUDKOFSKY. PACA Docket No. 5928. De- 
cided June 24, 1953. 


Failure to Pay Balance of Purchase Price of Potatoes—Default 
Headnotes in 12 A.D. 804, applicable here. 


Mr. Louis Kandsz, of South Deerfield, Massachusetts, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 29, 1952. Formal com- 
plaint was filed on April 7, 1953. Complainant seeks an award of 
reparation in the amount of the alleged unpaid balance of the 
purchase price of a truckload of potatoes sold and delivered to 
respondent in September 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on April 22, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on 
May 10, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
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would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Louis Kandsz, whose address 
is South Deerfield, Massachusetts. 


2. Respondent is an individual, Sam Budkofsky, whose address 
is 756 Garden Street, Hartford 5, Connecticut. At the time of the 
transaction involved herein, respondent was not licensed under 
the Act, but was subject to license and upon payment of accrued 
arrearage and annual fee respondent was subsequently issued a 
license. 


8. In the course of interstate commerce, and after inspection 
by respondent, complainant sold to respondent on September 6, 
1952, 329 sacks of potatoes at $4.25 per sack, or for a total price 
of $1,398.25, f.o.b. shipping point. 


4. Respondent accepted the potatoes at complainant’s place of 


business in South Deerfield, Massachusetts, and thereafter trans- 
ported them by motor truck, in interstate commerce, to Hartford, 
Connecticut. 


5. The total purchase price of the 329 sacks of potatoes, less 
an allowance of $82.25 granted by complainant, is $1,316, of which 
respondent has paid only $1,216 to complainant. 


6. Formal complaint was filed on April 7, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the total 
amount of the agreed purchase price (less the allowance granted 
by complainant) for the potatoes is in violation of section 2 of the 
Act. Complainant should be awarded reparation in the amount 
of $100, with interest, and the facts should be published. 


ORDER 


Within 30 days from date of this order, respondent shall pay 
to complainant, as reparation, $100, with interest thereon at the 
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at the rate of 5 percent per annum from October 1, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3559) 


PACA Docket No. 5987. Decided June 29, 1953. 


Vacation of Reparation Order—Dismissal of Complaint 


Where complainant notified the Department by letter that its claim against 
respondent has been amicably settled, and requested that the complaint 
may be dismissed, accordingly, the reparation order of May 18, 1953 is 
hereby vacated and the complaint in this proceeding is dismissed. 


Complainant pro se. Miss Lenore H. Langford, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER AND DISMISSING COMPLAINT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on February 20, 1953, complainant 
requested reparation for damages sustained in connection with 
four carloads of tomatoes sold to and rejected by respondent and 
also the purchase price of two carloads sold and delivered to re- 
spondent. 

Respondent was served with a copy of the formal complaint on 
March 9, 1953, and was given 20 days in which to file an answer. 
Respondent failed to file an answer within the time allowed and 
an order was issued May 18, 1953 on the basis of respondent’s 
default, awarding reparation to complainant in the amount of 
$9,337.18. 

On May 22, 1953 and June 4, 1953, respondent by wire requested 
extensions of time for filing a petition for reconsideration and re- 
opening, with motion for leave to file an answer. The time for 
filing such petition and motion was extended to June 24, 1953 
and the order of May 18, 1953 was stayed, pending the issuance 
of another order in the proceeding. 

By letter from complainant, * * *, dated June 20, 1953, 
the Department was notified that complainant’s claim has been 
adjusted and settled to its satisfaction. Complainant requested 
that the complaint against respondent be dismissed. Accordingly, 
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the order of May 18, 1953 is hereby vacated and the complaint 
in this proceeding is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3560) 


MICHAEL KopIsH & Co. v. D. BRICKMAN, AND NEW YORK STATE 
TOMATO Co. PACA Docket No. 5696. Decided June 30, 1953. 


Failure to Pay Purchase Price and Brokerage Fee—Dis- 

missal of Complaint against Respondent Partnership — 

Weight of Evidence as to Liability of Partnership—Default 
Where complainant alleged failure on the part of respondent, D. B., individu- 
ally, to pay for lugs of tomatoes purchased from complainant and to 
remit brokerage due complainant, and that respondent company admitted 
receipt of the tomatoes and acknowledged its obligation to pay the pur- 
chase price therefor, held, that (1) the failure of the company to file 
an answer constitutes an admission of the material facts alleged in the 
complaint and a waiver of oral hearing; (2) the weight of the evidence 
supports the position of respondent, D. B., that at no time was G., duly 
authorized buyer for respondent company, empowered to purchase toma- 
toes for the partnership of D. B., or for either partner in their individual 
capacity; and (3) the failure of respondent company to pay the agreed 
purchase price of the tomatoes as well as its failure to remit the agreed 
brokerage on the tomatoes are violations of section 2 of the act for which 
complainant should be awarded reparation and, therefore, the complaint 

against the partnership, D. B., should be dismissed. 

. Arthur Salvin, of New York, N. Y., for complainant. Mr. Morris Zuck- 
men, of Albany, N. Y., for respondent. Mr. James A. O’Donnell, Presiding 


Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed January 3, 1952, complainant alleges 
a failure on the part of David Brickman, individually, to pay for 
466 lugs of tomatoes purchased from complainant on July 17, 
1951, at $2.75 per lug, or a total purchase price of $1,281.50. Com- 
plainant also alleges a further failure on the part of David Brick- 
man, individually, to remit brokerage due on 485 boxes of toma- 
toes which complainant purchased for David Brickman on July 
20, 1951, at 10 cents per box, or a total brokerage of $48.50, 
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Complainant finally alleges that respondent, York State Tomato 
Co., admitted receipt of the tomatoes delivered under the contract 
of July 17, 1951, and acknowledged its obligation to pay the pur- 
chase price therefor. 

A copy of the report of investigation made by the Regulatory 
Division Fruit and Vegetable Branch, was served upon complain- 
ant’s attorney on February 1, 1952. A copy of the report of in- 
vestigation and a copy of the formal complaint were served upon 
respondent, D. Brickman, on February 2, 1952. Copies of the re- 
port of investigation and formal complaint were served upon re- 
spondent, York State Tomato Co., on February 21, 1952. 

At the time of service of the formal complaint upon respondent, 
York State Tomato Co., it was notified in writing that an answer 
to the complaint should be filed within twenty days after such 
service and that, in accordance with section 47.8(c) of the rules 
of practice, failure to file an answer would constitute a waiver of 
oral hearing and an admission of the facts alleged in the com- 
plaint. This respondent has not filed an answer and is in default. 
The issuance of an order against this respondent is, therefore, 
authorized without further proceedings. 

Respondent, D. Brickman, filed an answer on February 19, 1952, 
denying generally the allegations of the complaint. This respond- 
ent requested a hearing in the matter. 

Oral hearing was held at Albany, New York, on October 29, 
1952, at which complainant and respondent, D. Brickman, were 
represented by counsel. Respondent, York State Tomato Co., was 
not represented at the hearing and no testimony was offered in 
this respondent’s behalf. Oral testimony was offered by three wit- 
nesses, one for complainant and two for respondent, D. Brickman. 
Briefs were filed by complainant and respondent, D. Brickman. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Michael Kodish, 
Martha Kodish, and Edwin Kodish, doing business under the trade 
name of Michael Kodish & Co., whose address is 204 Franklin 
Street, New York, New York. 


2. Respondent, D. Brickman, is a partnership composed of 
David Brickman and Norman Brickman, whose address is 938 
Morris Street, Albany, New York. This respondent was licensed 
under the act at the time of the transactions involved herein. 


8. Respondent, York State Tomato Co., is a partnership com- 
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posed of George W. Sawyer as general partner, and David Brick- 
man and Norman Brickman as limited partners, whose address 
was North Pearl and Van Woert Streets, Albany, New York. This 
respondent was also licensed under the act at the time of the trans- 
actions involved herein. 

4. Onor about July 17, 1951, in the course of interstate com- 
merce, complainant sold to respondent, York State Tomato Co., 
266 boxes, size 5 x 6, and 200 boxes, size 6 x 6, Maryland toma- 
toes, at an agreed price of $2.75 per box, or a total price of $1,- 
281.50. The contract was negotiated by Benjamin Eckstein, acting 
on a joint-account basis with complainant, and Abe Goldberg, duly 
authorized buyer for respondent, York State Tomato Co. 

5. Respondent, York State Tomato Co., accepted the 466 boxes 
of tomatoes at loading point and thereafter arranged for their 
delivery by trucks to said respondent’s place of business at Albany, 
New York. No part of the agreed purchase price of these tomatoes 
has been received by complainant. 

6. On or about July 20, 1951, in the course of interstate com- 
merce, complainant, as a broker for respondent, York State To- 
mato Co., Purchased for said respondent 485 boxes of tomatoes 
from Senter Bros., Inc., at New York City. This respondent agreed 
to pay complainant a brokerage of 10 cents per box, or a total 
brokerage of $48.50. The brokerage arrangement was negotiated 
by Benjamin Eckstein, acting on a joint-account basis with com- 
plainant, and Abe Goldberg, duly authorized buyer for respondent, 
York State Tomato Co. 

7. Respondent, York State Tomato Co., accepted the 485 boxes 
of tomatoes and paid the agreed purchase price in full, $1,091.25, 
to Senter Bros., Inc. Complainant has received no part of the 
agreed brokerage. 

8. There is now due and owing from respondent, York State 
Tomato Co., to complainant the sum of $1,330.00, representing 
the agreed purchase price of 466 boxes of tomatoes, $1,281.50, 
plus the brokerage commission of $48.50 earned on the sale of 
the 485 boxes of tomatoes by Senter Bros., Inc., to the York State 
Tomato Co., no part of which has been paid. 


9. Formal complaint was filed January 3, 1952, which was 
within nine months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent, York State Tomato Co., to file an 
answer to the formal complaint constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, as 
provided in the rules of practice (7 CFR 47.8(c)). 

The principal question for consideration concerns the liability, 
if any, of the respondent, D. Brickman. Benjamin Eckstein, testi- 
fied to a joint account arrangement he had with complainant in 
the handling of tomatoes, and that on July 13, 1951, he sold D. 
Brickman a load of tomatoes through Abe Goldberg, only after 
Norman Brickman had informed him that it was all right to sell 
Goldberg tomatoes for the account of D. Brickman. This witness 
identified a sales ticket and sold card covering the tomato sale of 
July 13, 1951, and testified that the merchandise was charged to 
D. Brickman, with delivery being made to York State Tomato Co., 
upon instruction received from Goldberg. While the witness ad- 
mitted that this load of tomatoes had been paid for, he did not 
know who paid the bill. 

Eckstein testified further that on July 17, 1951, he sold Gold- 
berg a second load of tomatoes (466 boxes for $1,281.50), and he 
again made out a sales ticket and sold card showing the merchan- 
dise as charged to D. Brickman, with delivery to be made to the 
York State Tomato Co. 

As to the transaction of July 20, 1951, Eckstein testified that 
he purchased a load of tomatoes from Senter Bros., Inc., for D. 
Brickman, upon instructions received from Goldberg and after 
Goldberg had agreed to pay a brokerage of 10 cents a box. Ac- 
cording to Eckstein, the sales ticket and sold card made out to 
cover this sale showed the brokerage as charged to the York State 
Tomato Co. This was done, he admitted, after Goldberg had pointed 
out that the total brokerage was only a small matter, $48.50. 

David and Norman Brickman testified in substance that Abe 
Goldberg had never been authorized to act as agent or buyer for 
them as individuals, or for the partnership of D. Brickman. Nor- 
man testified there was no need to have Goldberg act as buyer or 
agent since he or his father (David) was in the New York City 
market on each of the five nights of the market week, and they 
would certainly do any purchasing found necessary. Norman also 
testified that neither he nor his father, personally, nor the firm 
of D. Brickman, had ever paid for the load of tomatoes delivered 
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on July 13, 1951, and that none of them had ever received or ac- 
cepted the loads of tomatoes allegedly ordered and delivered on 
July 13, 17 and 20, 1951. David Brickman testified that he never 
purchased any tomatoes for delivery to the York State Tomato Co., 
either personally or through Abe Goldberg on July 13, 17 or 21, 
1951. 

The testimony of the Brickmans that Goldberg did not act as 
their agent or buyer appears to be corroborated by Goldberg as 
well as George W. Sawyer, general partner in York State Tomato 
Co. In a letter to the Department dated November 27, 1951 (Inv. 
Rep. Ex. 7), Goldberg advised that he was the duly authorized 
buyer for York State Tomato Co., and that in that capacity he 
purchased the load of tomatoes on July 17, 1951, which load was 
delivered to and accepted by York State Tomato Co. Goldberg 
also advised that he purchased the load of tomatoes on July 20, 
1951, for York State Tomato Co., and that he agreed to pay Eck- 
stein, in behalf of complainant, a brokerage of 10 cents per box. 
Goldberg stated that this load of tomatoes was also delivered to 
and accepted by the York State Tomato Co. 

In his letter dated December 11, 1951 (Inv. Rep. Ex. 11), Saw- 
yer acknowledged the purchase by York State Tomato Co., of two 
loads of tomatoes from complainant and one load from Senter 
Bros., Inc., with Goldberg making the purchases as an employee 
of York State Tomato Co. Sawyer advised that Senter Bros., Inc., 
was paid for its load in full, and that complainant was paid in 
full for the load of tomatoes purchased on July 13. As to the 
second load purchased on July 20, Sawyer accepted full respon- 
sibility for its payment, as general partner in the York State 
Tomato Co. 

While Sawyer denies any agreement having been made to pay 
complainant brokerage of 10 cents per box, there is, in addition 
to the information furnished by Goldberg, a letter from Senter 
Bros., Inc., to the Department dated October 29, 1951 (Inv. Rep. 
Ex. 4), indicating that Goldberg and Eckstein negotiated the pur- 
chase of the 485 boxes of tomatoes from Senter Bros., Inc. In this 
letter, Senter Bros., Inc., acknowledged having received full pay- 
ment of its bill from York State Tomato Co. 

We believe that the weight of the record evidence supports the 
position of respondent D. Brickman, that at no time was Goldberg 
authorized to purchase tomatoes for the partnership of D. Brick- 
man, or for either partner in their individual capacity, or that 
this respondent firm, or either partner thereof, ever purchased, 
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received, accepted or paid for any of the tomatoes in controversy, 
and it is so concluded. 

The failure of respondent, York State Tomato Co., to pay 
promptly the agreed purchase price of the tomatoes purchased 
on July 17, 1951, as well as its failure to remit the agreed broker- 
age on the tomatoes purchased July 20, 1951, are violations of 
section 2 of the act for which complainant should be awarded 
reparation. The complaint against respondent partnership, D. 
Brickman, should be dismissed. 


ORDER 


The complaint against respondent partnership, D. Brickman, is 
hereby dismissed. 

Within 30 days from the date of this order, respondent partner- 
ship, York State Tomato Co., shall pay to complainant, as repara- 
tion, $1,330, with interest thereon at the rate of 5 percent per 
annum, from August 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3561) 
PACA Docket No. 5802. Decided June 30, 1953. 


Dismissal—Lack of Liability of Agent Acting for 
Disclosed Principal 

Where complainant sought to recover certain brokerage fees claimed to be 
due from respondent as a result of watermelon transactions in which com- 
plainant acted as broker, and respondent in his answer denied that he 
was personally liable for the brokerage and further alleged that he was 
merely the sales agent in the transactions for Flynn Growers Associa- 
tion, held, that the evidence shows that respondent acted as an agent, 
and that prior to the transactions he fully disclosed such fact to com- 
plainant, together with the identity of the principal for whom he was 
acting and, therefore, as agent for a disclosed principal respondent is 
not individually liable for the commissions due to complainant and, 
accordingly, the complaint should be dismissed. 


Mr. A. N. Brockway, of Pittsburgh, Pa., for complainant. Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by complainant for recovery of certain brokerage fees 
claimed to be due from respondent as a result of watermelon trans- 
actions in which complainant acted as broker in July 1951. A 
formal complaint was filed on July 1, 1952. 

Respondent filed an answer to the complaint on August 25, 1952, 
in which he denies that he is personally liable for the brokerage 
claimed and states that respondent owes complainant nothing. 
Respondent alleges that he was merely the sales agent in the 
watermelon transactions for the * * *, and that complain- 
ant was aware of this fact by being verbally informed on the tele- 
phone and brokerage checks having been paid by the Association. 

Since the amount involved in this proceeding is under $500, the 
issues are determined under the shortened method of procedure 
provided for in the rules of practice. Under this procedure, com- 
plainant filed a verified opening statement of facts. Respondent 
filed an answering statement, which is also sworn to. In lieu of a 


statement in reply, complainant filed a brief in support of its 
opening statement of facts. 


FINDINGS OF FACT 


1. Complainant isan individual, * * *, doing business as 
* * * whose post office address is * * *, Pennsylvania. 


’ 


2. Respondent is an individual, * * *, whose address is 
* * * Texas. At the time of the transactions here involved, 
respondent was licensed under the Act. 

3. In July 1951, in the course of interstate commerce, com- 
plainant, acting as broker, sold 15 carloads of watermelons for 
the account of the * * * (alsoreferredtoas * * *) of 
2». Seon. 

4. Respondent, * * *, acted as agent for the * * * 
in the sale of the 15 carloads of watermelons. Prior to the trans- 
actions complainant was informed of the fact that respondent was 
acting as an agent and the identity of his principal. 

5. An informal complaint was filed on February 8, 1952, which 
was within 9 months from the time the cause of action is alleged 


to have accrued. 
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CONCLUSIONS 


Complainant is seeking to recover from respondent commissions 
in the amount of $450 allegedly due in connection with contracts 
negotiated by complainant for the sale of 15 carloads of water- 
melons. There is no question but that complainant made the sales, 
acting as a broker. All of the documentary evidence before us 
(memoranda of sale, telegrams, and statements of account) indi- 
cates that the sales were made for respondent, but respondent 
explains this by saying: “Shipments were made under my name 
to expedite and complete transactions as promptly as possible.” 
Respondent’s defense is that he was acting as an agent for the 
shipper of the watermelons and therefore is not personally liable 
for the commissions earned by complainant. 

The decisive question is whether respondent acted as agent for 
a disclosed principal in the transactions here involved. From the 
evidence submitted by the parties we are convinced that respond- 
ent acted as an agent and that prior to the transactions he fully 
disclosed such fact to complainant, together with the identity of 
the principal for whom he was acting. As agent for a disclosed 
principal respondent is not individually liable for the commis- 
sions due complainant. Accordingly, the complaint should be dis- 
missed. 


ORDER 


The complaint is hereby dismissed, 
Copies hereof shall be served upon the parties. 


(No. 3562) 


THE TURNER FRUIT COMPANY v. VINCENT J. SQUILLANTE, INC. 
PACA Docket No. 6023. Decided June 30, 1953. 


Failure to Pay Purchase Price of Oranges—Default 
Headnotes in 12 A.D. 809, applicable here. 


The Turner Fruit Company, of Ocala, Florida, complainant, pro se. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 





822 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 821 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on May 5, 1958. Complaint seeks an 
award of reparation in the amount of the alleged unpaid purchase 
price of a carload of oranges sold and delivered to respondent in 
March 1953. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were personally served upon respondent by a repre- 
sentative of the Department on May 29, 19538. A copy of the report 
of investigation was served by registered mail upon complainant 
on May 11, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Not withstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 

1. Complainant is a partnership composed of David H. Turner 
and Arthur G. Dickson, trading as The Turner Fruit Company, 
P. O. Box 122, Ocala, Florida. 

2. Respondent is a corporation, Vincent J. Squillante, Inc., 
whose post office address is 204 Franklin Street, New York, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the Act. 

3. Onor about March 138, 1953, in the course of interstate com- 
merce, complainant sold to respondent 525 boxes, U.S. No. 1 
oranges at the agreed price of $2.90 per box f.o.b. shipping point 
in the State of Florida, or a total purchase price of $1,522.50. 

4. On or about March 13, 1953, after federal inspection, com- 
plainant shipped oranges, meeting the requirements of the con< 
tract, in car ART 31908 from loading point in the State of Florida, 
in interstate commerce, to respondent at New York, New York. 

5. Upon arrival of the shipment at destination, respondent ac- 
cepted the oranges. Although requested to do so, respondent has 
failed to pay complainant any part of the agreed purchase price. 
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6. Formal complaint was filed on May 5, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 
CFR 47.8(c)). 

Respondent’s failure to pay complainant promptly the agreed 
purchase price for the shipment of oranges is in violation of sec- 
tion 2 of the Act. Complainant should be awarded reparation in 
the amount of $1,522.50, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,522.50, with interest thereon 
at the rate of 5 percent per annum from April 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


CONSENT DISMISSALS 


PACA Docket No. 5804. Decided June 11, 1953. Complainant 
pro se. Mr. Robert M. Rubenstein, of New York, for respondent. 
Mr. James A. O’Donnell, Presiding Officer. Decision by Thomas J. 
Flavin, Judicial Officer. 

PACA Docket No. 5872. Decided June 11, 1953. Messrs. Golbus 
& Golbus, of Chicago, Illinois, for complainant. Messrs. Moore & 
Riley, of Minneapolis, Minnesota, for respondent. Mr. Gilbert A. 
Horn, Presiding Officer. Decision by Thomas J. Flavin, Judicial 
Officer. 

PACA Docket No. 5789. Decided June 24, 1953. Messrs. Smith 
& Hubbard, of Edinburg, Texas, and Wright and Ryan of Chicago, 
Illinois, for complainant. Messrs. Blanksten & Lansing, of Chicago, 
Illinois, for respondent. Mr. Walter J. Weltler, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 


PACA Docket No. 5913. Decided June 24, 1953. Mr. LeRoy Dyal, 
Jr., of Cranbury, New Jersey, complainant, pro se. Mr. W. J. 
Vaughan, Eastern Shore Shippers Traffic Ass’n., of Onley, Vir- 
ginia, for respondent. Mr. Frederick W. Woodley, Presiding Offi- 
cer. Decision by Thomas J. Flavin, Judicial Officer. 
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PACA Docket No. 5925. Decided June 29, 1953. Mr. Davis Sis- | 
kind, of New York, N. Y., for complainant. Messrs. Rosenn & 
Rosenn, of Wilkes Barre, Pa., for respondent. Mrs. Ilene M. Crig- © 
ler, Presiding Officer. Decision by Thomas J. Flavin, Judicial Offi- © 
cer. 

PACA Docket No. 6007. Decided June 29, 1953. Mr. Nasib 
Karam, of Nogales, Arizona, complainant. Miss Lenore H. Lang- 
ford, Presiding Officer. Decision by Thomas J. Flavin, Judicial — 
Officer. 


STAY ORDERS 

Piety-Morgan Company v. M. S. Toledo Company. PACA Doc- 
ket No. 5987. Decided June 15, 1953. M. S. Toledo Company, of 
Los Angeles, California, respondent, pro se. Decision by Thomas 
J. Flavin, Judicial Officer. 

Slayman Fruit Company v. M. S. Toledo Company. PACA Doc- 
ket No. 5992. Decided June 15, 1953. M. S. Toledo Company, of 
Los Angeles, California, respondent, pro se. Decision by Thomas 
J. Flavin, Judicial Officer. 
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